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tal rights and freedoms. – 6. Big data and the duty to protect market needs. – 7. In 
search for a new regulatory approach. – 8. Conclusions. 

1. Introduction 

Big data are not currently regulated. No specific legislation exists at both 
EU and domestic level. An ad hoc legal framework is needed, the identification 
(and then implementation) of which requires a preliminary investigation on the 
legal nature of big data.

Within the EU legal order, we can identify three different legal regimes 
concerning the “ownership” of data: private, for personal data; public, for public 
data; and no-one “ownership”, for non-personal data 1. 

1 With regards to personal data, see Regulation (EU) 2016/679 of the European Parliament and of the 
Council of 27 April 2016 (on the protection of natural persons with regard to the processing of personal data 
and on the free movement of such data), and Directive (EU) 2016/680 of the European Parliament and of the 
Council of 27 April 2016 (on the protection of natural persons with regard to the processing of personal data 
by competent authorities for the purposes of the prevention, investigation, detection or prosecution of crimi-
nal offences or the execution of criminal penalties, and on the free movement of such data), as well as Regula-
tion (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 (on the protection 
of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and 
agencies and on the free movement of such data). As for public data, see Directive 2003/98/EC of the Europe-
an Parliament and of the Council of 17 November 2003 on the re-use of public sector information. This direc-
tive is repealed with effect from 17 July 2021, pursuant to Article 19 of Directive (EU) 2019/1024 of the Euro-
pean Parliament and of the Council of 20 June 2019 on open data and the re-use of public sector information. 
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With regards to non-personal data – that include raw machine-generated 
data, aggregate and anonymised datasets used for big data analytics, data on pre-
cision farming that can help to monitor and optimise the use of pesticides and 
water, or data on maintenance needs for industrial machines 2 –Regulation (EU) 
2018/1807 has affirmed their free flow, on the assumption that, as non-personal 
(and namely, not referred to a specific person) data, they belong to no-one. 

However, no specific law grants ownership to big data as such 3. 
Over the last years, the problem of the big data regulatory vacuum has been 

debated by scholars, institutions and authorities in several fora. Among the dif-
ferent stance taken, the paper will show that leaving the regulation of big data in 
the hands of the market (i.e., private operators) would not be sharable under a 
theoretical point of view, and would also determine a distortion of competition 
in the relevant (digital and not only) markets. 

A similar view – and namely that, in the absence of a comprehensive legal 
framework concerning big data, the issue is left to contractual solutions – is sup-
ported by the EU Commission, according to which the use of existing general 
contract law and competition law instruments available in the Union is consid-
ered a sufficient response to the legislative and regulatory vacuum. 

This paper aims at revising this conclusion, showing that other (more con-
sistent with the legal nature of big data) legislative and regulatory options can be 
identified. In particular, big data do not necessarily have to be treated as a pri-
vate matter, regulated by parties of a contract, as they can be deemed as a public 
good or public resource (or commons). Moreover, considered as such (i.e., as a 
private good), big data are doomed to produce distortions of competition in the 
relevant markets, as they very often are resources instrumental to exercise funda-
mental rights and freedoms, such as the freedom to conduct a business (Article 
16 of the Charter of Nice) and the freedom to exercise an economic initiative, as 
regulated in many EU Member States (in Italy by Article 41 of the Constitution).

With regards to non-personal data, see Regulation (EU) 2018/1807 of the European Parliament and of the 
Council of 14 November 2018 on a framework for the free flow of non-personal data in the European Union.  

2 Regulation (EU) 2018/1807, cit., whereas 9. 
3 For a definition of “data ownership” see EU Commission, Study on emerging issues of data ownership, 

interoperability, (re-)usability and access to data, and liability, prepared for the European Commission DG Com-
munications Networks, Content & Technology by Deloitte, Final Report, Luxembourg, 2018, 75-76, in which 
“data ownership” is understood as «an alienable legal construct permitting one or more persons (the ‘owners’) to 
control access to or use of a single piece or set of data elements to the exclusion of others».  
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2. The legal nature of big data and the different views concerning data 
“ownership” 

As has been noted by the EU Commission, «[r]aw machine-generated data 
are not protected by existing intellectual property rights since they are deemed not 
to be the result of an intellectual effort and/or have any degree of originality» 4.

Some scholars 5 argue that legal systems generally differentiate between raw 
data and databases (or processed) data. Raw data refer to basic, unprocessed data, 
such as internet traffic 6. Generally, raw data, including private data, are not seen 
as owned by anyone 7. According to this view, there is no market that requires 
generic big data, as such 8.

According to a recent study 9, if – within the so-called “zero price market” 10 
– we look at the free services users not as consumers but rather as producers, as 
“data workers”, it would be possible to identify an exploitation scenario, in which 
the work of data providers, like the one of housewives, is taken for granted and 
not remunerated. The aim of this study is to show that there is a need to more 
equally distribute the benefits stemming from the digital economy, by attribut-
ing a quid also to whom produces data. Such an approach, in principle fully shar-
able for its aim, assumes that data have an economic value and are owned (recte: 

4 Communication from the Commission, Building a European Data Economy, COM(2017) 9 final, 10 
January 2017, par. 3.2, 10. See also Commission Staff Working Document on the free flow of data and emerging 
issues of the European data economy Accompanying the document Communication Building a European data econo-
my, SWD(2017) 2 final, 10 January 2017, Part 3, point 3. 

5 D.L. Rubinfeld, M.S. Gal, Access Barrier to Big Data, in Arizona Law Review, 2017, Vol. 59, 339 ff., 
esp. 362. E. Tjong Tjin Tai, Data ownership and consumer protection, in Journal of European Consumer and Mar-
ket Law, Issue 4, 2018, 136 ff., distinguishes between (i) data as information, and (ii) data as data files, stating 
that ownership should only apply to data files, not to information. 

6 Similarly, G. Colangelo, M. Maggiolino, Big data as misleading facilities, in European Competition 
Journal, Vol. 13, Nos. 2-3, 2017, 249 ff., esp. 277 ff. distinguish big data from information. These authors 
explain, by making a simile, that big data are like the papers that a lawyer collects after discovery, while infor-
mation is like the evidence that lawyer can extract from those papers by analysing them. 

7 Approximately 75% of that data generated by people every day is unstructured, meaning that it comes 
from sources such as text, voice and video, rather than the more familiar kind of structured and often propri-
etary data that is held in traditional databases: see A. Williamson, Big data and the implications for government, 
in Legal Information Management, 2014, 253 ff., who also explains that only 34% of such data is “useful”, as – 
for example – there are a lot of machine-generated data having no value beyond its original use. 

8 D.L. Rubinfeld, M.S. Gal, Access Barrier to Big Data, cit., 346. 
9 E.A. Posner, E.G. Weyl, Radical Markets. Uprooting Capitalism and Society for a Just Society, Prince-

ton, 2018. 
10 OECD, Directorate for Financial and Enterprise Affairs Competition Committee, Quality Consid-

erations in Digital Zero-Price Markets, Background note by the Secretariat, 28 November 2018. A whole range 
of products and services are provided free of direct charge in exchange for the ability to harvest users’ data: see 
M.S. Gal, D.L. Rubinfeld, The Hidden Costs of Free Goods: Implications for Antitrust Enforcement, in Antitrust 
Law Journal, 2016, Vol. 80, 521 ff., esp. 526-527. See also M.E. Stucke, A.P. Grunes, Debunking the Myths 
over Big Data and Antitrust, in CPI Antitrust Chronicle, Nos. 2-3, May 2015, 2; J. Kup, S. Mikeš, Discussion 
on big data, online advertising and competition policy, in European Competition Law Review, 2018, 39 (9), 393.  
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produced) by private persons; as a consequence, the “worker” who transfers her/
his data shall be remunerated. Alternatively, and within such perspective, we 
may add that the “data worker” could sell his/her data directly to the buyer (for 
instance, advertising agencies), cutting one of the middlemen in the transaction 
(the ‘free’ service provider that collects his/her data), or to companies that are 
interested in advertising their products to him/her directly without any interme-
diary intervention in the transaction 11. 

Otherwise, the figures of producer and consumer will merge into a “pro-
sumer” 12, letting online sites exploiting data and datasets thereby created 13. 
Moreover, within such a scenario, data workers can be seen as (modern) slaves 
and, as such, they are “inefficient workers”, because they cannot keep the fruits 
of their labour 14.  

Other scholars propose another possible solution consisting of creating 
a new data producer right, with the objective of enhancing the tradability of 

11 The commodification of personal data raises many questions, among which ethical and digital divide 
issues. From one side, allowing individuals to sell or license their data means giving a monetary value to funda-
mental rights. The commodification of personal data is viewed as the commodification of a human being and its 
identity. On the commodification of personal data see C. Prins, Property and Privacy: European perspectives and 
the commodification of our identity, in L. Guibault, P.B. Hugenholtz (eds.), The Future of the Public Domain, Klu-
wer Law International, 2006, 223 ff.; N. Purtova, Property in Personal Data: A European perspective on instru-
mentalist theory of propertisation, in European Journal of Legal Studies, 2010, Vol. 2, Issue 3. From the other side, 
the commodification at stake implies that individuals have gained a significant level of digital literacy, that is not 
(yet) the case in the EU, as shown by data published by the European Commission. In particular, according to 
the Digital Economy and Society Index (DESI), report 2019, Human Capital. Digital Inclusion and Skills, 5, in 
2017, 43% of the EU population had an insufficient level of digital skills, while 17% of the EU population had 
no digital skills at all, the main reason being that they did not use the internet or barely did so. Also more recent 
data confirm such gap. According to the DESI 2021 report on Human Capital, 4, par. 1.2, «Since 2015, the level 
of digital skills has continued to grow slowly, reaching 56% of individuals having at least basic digital skills, 31% 
with above basic digital skills and 58% of individuals having at least basic software skills».  

12 The term “prosumer” was coined by the philosopher A. Toffler in his book The Third Wave, New 
York (USA), 1980. 

13 See A. Humphreys, K. Grayson, The intersecting Roles of Consumer and Producer: A critical perspec-
tive on Co-production, Co-creation and Prosumption, in Sociology Compass, 2008, Vol. 2, 808 ff. Many online 
sites (especially social networks) are based on prosumers, given that they gain value as more people join them 
and interact with each other and create communities, video platforms such as YouTube gain their importance 
as they encompass an ever-increasing number of communities and video not only funny cats or people, but the 
platform is valued for starting trends among the youth and new cultural phenomena: see P. Duncum, Youth on 
YouTube: Prosumers in a peer-to-peer participatory culture, in The International Journal of Arts Education, 2011, 
Vol. 9, Issue 2, 24 ff. There are sites (like Wikipedia) that are entirely created by prosumers, who create and edit 
the content and enrich the website. However, against the idea that this is an exploitation of the prosumer see 
N. Jurgenson, G. Ritzer, Production, Consumption, Prosumption: The nature of capitalism in the age of the digital 
‘prosumer’, in Journal of Consumer Culture, 2010, Vol. 10, No. 1, 13 ff. 

14 See A. Smith, The Wealth of Nations, London, 1776, It. trans., edited by A. and T. Bagiotti, Torino, 
1975, esp. 514. On such aspects of the Smith’s thought see, among others, B.R. Weingast, Adam Smith’s The-
ory of the Persistence of Slavery And its Abolition in Western Europe, Stanford University, July 2015, available at 
https://web.stanford.edu/group/mcnollgast/cgi-bin/wordpress/wp-content/uploads/2013/10/asms-theory-of-
sy.15.0725.print-version.pdf. Smith, writing in the 18th Century, thought slavery would continue, although he 
could not have foreseen humanity’s subsequent liberal turn and the fourth industrial revolution. 

https://web.stanford.edu/group/mcnollgast/cgi-bin/wordpress/wp-content/uploads/2013/10/asms-theory-of-sy.15.0725.print-version.pdf
https://web.stanford.edu/group/mcnollgast/cgi-bin/wordpress/wp-content/uploads/2013/10/asms-theory-of-sy.15.0725.print-version.pdf
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non-personal or anonymised machine-generated data as an economic good 15. 
This solution raises a number of questions 16, starting with the scope of the right. 
In this respect, someone believes that such a right could be envisaged as a right 
in rem, assigning the exclusive right to utilise certain data, including the right to 
license its usage. As has been properly outlined, such right would not be conceiv-
able with regard to personal data as the protection of the latter is a fundamental 
right in itself under which natural persons should have control of their own per-
sonal data 17. Alternatively, instead of creating the data producer right as a right in 
rem, it could be conceived of as a set of purely defensive rights 18. This approach 
aims at enhancing the sharing of data by giving at least the defensive elements 
of an in rem right 19, and therefore it equates to a protection of a de facto “posses-
sion”, rather than to the concept of “ownership” 20.  

With regards to “in-vehicle data” 21, some scholars wonder who owns these 
data. An Author 22 notes that a new property right in data can be identified. 
Such a new right has nothing to do with data protection or database rights. This 
Author recalls the German case-law 23 as well as the legal literature on the theory 
of the so-called “Skripturakt”, according to which the person who generates the 
data gets the right to the data 24. 

Others are of the opinion that the answer to the question concerning big 
data ownership is multi-faceted, and three different perspectives – traditional 
property, intellectual property, contract – are identified 25. According to this view, 
these perspectives are not mutually exclusive and can be used in different con-
texts, according to which situation is considered prevailing. 

15 H. Zech, Information as a tradable commodity, in A. De Franceschi (ed.), European Contract Law and 
the Digital Single Market. Implications of the Digital Revolution, Cambridge, Antwerp, Portland, 2016, 51 ff. On 
the debate on data producer’s right for non-personal or anonymised data see Commission Staff Working Doc-
ument on the free flow of data, cit., Part 3, point 7.2 (c), 33 ff.  

16 For a deeper analysis of which see Commission Staff Working Document on the free flow of data, cit., 
Part 3, point 7.2 (c), 33 ff. 

17 Commission Staff Working Document on the free flow of data, cit., Part 3, point 7.2 (c) (i), 33.  
18 It seems to support such a view W. Kerber, A New (Intellectual) Property Right for Non-Personal Data? 

An Economic Analysis, in Gewerblicher Rechtsschutz und Urheberrecht. Internationaler Teil (GRUR Int), 2016, 
No. 11, 989. 

19 For instance, the capacity for the de facto data holder to sue third parties in case of illicit misappropria-
tion of data: see Commission Staff Working Document on the free flow of data, cit., Part 3, point 7.2 (c) (i), 33-34.   

20 H. Zech, Information as a tradable commodity, cit., 63. 
21 Big data deriving from data recorders stored in cars. 
22 T. Hoeren, Big data and the ownership in data: recent developments in Europe, in European Intellectual 

Property Review, 2014, Vol. 36(12), 751 ff. 
23 In particular, a Decision issued in 2013 by the Court of Appeal of Nuremberg. 
24 T. Hoeren, Big data, cit., 753. 
25 V. Zeno-Zencovich, G. Giannone Codiglione, Ten legal perspectives on the “big data revolution”, in F. 

Di Porto (ed.), Big data e concorrenza, in Concorrenza e mercato, 2016, Vol. 23, 29 ff., esp. 32. 
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According to the EU Commission, given that a comprehensive policy 
framework does not currently exist at national or Union level in relation to raw 
machine-generated data which does not qualify as personal data, or to the con-
ditions of their economic exploitation and tradability, the issue «is largely left to 
contractual solutions», being the use of existing general contract law and compe-
tition law instruments available in the Union deemed by the Commission as «a 
sufficient response» 26. This conclusion conceives big data as a private matter, to 
be regulated between parties of a contract.    

3. The “public view” of big data 

However, other regulatory and interpretative options may be put forward. 
One may uphold that big data (such as internet traffic, “first party data” 27, 

non-personal data and, more in general, raw data) cannot be owned individually 28, 
and they are public goods owned by the State/public administration or they can be 
seen as a commons, belonging to all (the Community or the Human Community 29). 

The “public view” of big data is based, inter alia, on the consideration that 
the big amount of data should be designed to serve mankind 30. Big data have 
social functions, and should be used by governments for public policy purpos-
es 31, such as, inter alia, prevention of corruption, conflicts of interest, tax fraud 
and money laundering, and also to promote competition within the social mar-
ket economy 32, as well as to identify and monitoring differences in access health-

26 Communication from the Commission, Building a European Data Economy, cit., par. 3.2, 10. 
27 See Autorité de la concurrence and Bundeskartellamt, Competition Law and Data, 10 May 2016, 12. 
28 On the collective nature of big data see M. Tisné, M. Schaake, The data delusion. Protecting indi-

vidual data isn’t enough when the harm is collective, White Paper, 2020, available at https://fsi.stanford.edu/
publications?page=4. According to these Authors, the individual approach – followed also by the EU Commis-
sion – is not sufficient to protect subject data, and collective data rights is needed. In this view, big data should 
be regarded as a public interest issue.  

29 See S. Rodotà, Il diritto di avere diritti, Roma-Bari, 2012, 123. See also V. Cerulli Irelli, L. De Lucia, 
Beni comuni e diritti collettivi. Riflessioni de jure condendo su un dibattito in corso, in Scritti in onore di Franco Bas-
si, II, Napoli, 2015, 1131 ff., esp. par. 4. 

30 A similar principle is laid down in Regulation (EU) 2016/679, according to which «[t]he processing 
of personal data should be designed to serve mankind» (whereas 4). 

31 European Parliament Resolution of 14 March 2017 on fundamental rights implications of big data: pri-
vacy, data protection, non-discrimination, security and law-enforcement, in O.J. 27 July 2018 (C 263/82), where-
as “H”, according to which «the public sector can benefit from greater efficiency thanks to greater insights into 
the different levels of socio-economic developments». See also M. Delmastro, A. Nicita, Big data. Come stanno 
cambiando il nostro mondo, Bologna, 2019, 141 ff.  

32 On which the European Union is based: see M. Libertini, A ‘Highly Competitive Social Market Econo-
my’ as a Founding Element of European Economic Constitution, in Concorrenza e mercato, 2011, 491 ff. 

https://fsi.stanford.edu/publications%3Fpage%3D4
https://fsi.stanford.edu/publications%3Fpage%3D4
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care and diseases caused (also) by environmental pollution by geographic area 33, 
and – more in general – to increase the well-being of all people 34. 

Also for commercially-held information, the EU Commission has point-
ed out that in a number of scenarios, public sector bodies could significantly 
improve their decision making using such information, notably for reasons of 
public health policy, spatial and urban planning, natural and technological risk 
management, managing energy supply grids or protecting the environment 35. 
But, as known, companies are not willing to share “their” big data, even in case of 
a pandemic 36. Therefore, governments and public authorities can (recte: should) 
solicit such data to private firms to carry out their tasks. It is clear that this request 
cannot fall within the essential facility doctrine (EFD) logic, in case the company 
refuses to provide the relevant big data 37, as in these situations there is no market, 
but public functions to carry out 38. 

A possible solution to make the release of the required big data possible 
and lawful would be the adoption of legislative measures. A similar solution has 
been adopted in France, where the open data legislation has put in place the pos-
sibility for the Government to request commercial players to give access to data 
they hold for the purpose of establishing public statistics 39. The notion of “public 
interest data” introduced in the French legislation could be developed at Europe-
an level, so as to give access to all relevant data to public sector bodies 40.   

33 In this respect, see the Italian Law 22 March 2019, No. 29, establishing the National Network of can-
cers’ registers and of oversight systems and of epidemiological report for the health control of population (O.J. 5 April 
2019, No. 81). 

34 M. Delmastro, A. Nicita, Big data, cit., 27. For an overview of the different ways in which big data 
and open data are used in the public sector, see R. Munné, Big Data in the Public Sector, in J. M. Cavanillas, E. 
Curry, W. Wahlster (eds.), New Horizons for a Data-driven Economy, Cham, 2016, 195. 

35 Commission Staff Working Document on the free flow of data, cit., Part 3, point 7.2 (b), 32; Com-
munication from the Commission, Building a European Data Economy, cit., par. 3, 8. 

36 On 18 March 2020 Mr Zuckerberg – CEO of Facebook – announced that Facebook would not 
be available to share users’ data with governments and public authorities to fight against the coronavirus: see 
https://www.corriere.it/tecnologia/20_marzo_19/coronavirus-zuckerberg-governi-non-mi-hanno-chiesto-dati-
utenti-66f9d658-69b6-11ea-a8a1-df48c20e9d2e.shtml. 

37 On the EFD applied to data see J. Kup, S. Mikeš, Discussion on big data, cit., 396; G. Colangelo, 
M. Maggiolino, Big data, cit., 13 ff.; H. Richter, P.R. Slowinski, The data sharing economy: on the emergence of 
new intermediaries, in International Review of Intellectual Property and Competition Law, 2019, 5 ff., esp. 19; G. 
Pitruzzella, Big data, competition and privacy: A look from the antitrust perspective, in F. Di Porto (ed.), Big data 
e concorrenza, cit., 15 ff., esp. 22 ff. 

38 G. Colangelo, M. Maggiolino, Big data, cit., 17. 
39 Article 19, Loi No. 2016-1321 du 7 octobre 2016 pour une République numérique, JO République 

Française No. 0235 of 7 October 2016. See Commission Staff Working Document on the free flow of data, cit., 
Part 3, point 7.2 (b), 32. 

40 Specific obligations to licence provisions are foreseen in Regulation (EC) 715/2007 of the European 
Parliament and of the Council of 20 June 2007 on type approval of motor vehicles with respect to emissions from 
light passenger and commercial vehicles (Euro 5 and Euro 6) and on access to vehicle repair and maintenance infor-
mation (Articles 6-9). As specified in its whereas 8, «[u]nrestricted access to vehicle repair information, via a 
standardised format which can be used to retrieve the technical information, and effective competition on the 

https://www.corriere.it/tecnologia/20_marzo_19/coronavirus-zuckerberg-governi-non-mi-hanno-chiesto-dati-utenti-66f9d658-69b6-11ea-a8a1-df48c20e9d2e.shtml
https://www.corriere.it/tecnologia/20_marzo_19/coronavirus-zuckerberg-governi-non-mi-hanno-chiesto-dati-utenti-66f9d658-69b6-11ea-a8a1-df48c20e9d2e.shtml
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Another possible interpretative option consists of considering non-person-
al data as something that nonetheless derive, inter alia, from persons or (mainly) 
from human activities and therefore are indirectly personal. 

This conclusion stems from the interpretation concerning the precise scope 
of Article 20 of Regulation (EU) 2016/679 41 in terms of the personal data which 
is eligible to be ported. Literally, the provision makes provision for a right to port 
any data which the data subject has “provided” to the controller. The question 
remains what is to be considered as “provided” by the data subject in any given 
situation 42. The Article 29 Working Party 43 issued guidelines on this specific point 
and applied a broad definition. According to these guidelines, the categories that 
can be qualified as «provided by the data subject» are not only «[d]ata actively and 
knowingly provided by the data subject», for example, mailing address, user name, 
age, etc., but also «[o]bserved data provided by the data subject by virtue of the 
use of the service or the device», such as a person’s search history, traffic data and 
location data. It may also include other raw data such as the heartbeat tracked by 
a wearable device 44. 

By contrast, data created by the data controller on the basis of data provid-
ed by the data subject would fall outside the scope of the right to data portabili-
ty. This is the case for “inferred data” and “derived data” that are created by the 
data controller on the basis of the data “provided by the data subject”. For exam-
ple, personal data created by a service provider through algorithmic results, or the 

market for vehicle repair and maintenance information services are necessary to improve the functioning of the 
internal market, particularly as regards the free movement of goods, freedom of establishment and freedom to 
provide services”. Another obligation to licence is laid down in Directive (EU) 2015/2366 of the European Par-
liament and of the Council of 25 November 2015 on payment services in the internal market, amending Direc-
tives 2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010, and repealing Direc-
tive 2007/64/EC (Articles 35 and 36), in which access is to be given, respectively, to «payment systems» and to 
«credit institutions’ payment accounts services». Another example is given by Regulation (EC) 1907/2006 of 
18 December 2006 concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH) 
(Title III, concerning Data Sharing and Avoidance of Unnecessary Testing, Articles 25 ff.). In this context, shar-
ing of information on substances should be provided for in order to, inter alia, reduce testing on vertebrate ani-
mals (whereas 33, 49, 50, 51). See also Commission implementing Regulation (EU) 2016/9 of 5 January 2016 
on joint submission of data and data-sharing in accordance with Regulation (EC) No. 1907/2006 establishes 
detailed rules on the conditions under which data have to be shared.  

41 According to this Article, «[t]he data subject shall have the right to receive the personal data concern-
ing him or her, which he or she has provided to a controller, in a structured, commonly used and machine-read-
able format and have the right to transmit those data to another controller without hindrance from the control-
ler to which the personal data have been provided». 

42 Commission Staff Working Document on the free flow of data, cit., Part 5, point 2, 46. 
43 The Article 29 Working Party (Article 29 WP) was the independent European working party that 

dealt with issues relating to the protection of privacy and personal data until 25 May 2018 (entry into application 
of the GDPR), when was succeeded by the European Data Protection Board (EDPB): see https://edpb.europa.
eu/news/news/2018/europes-new-data-protection-rules-and-edpb-giving-individuals-greater-control_en. 

44 Article 29 Data Protection Working Party, Guidelines on the right to data portability, adopted on 13 
December 2016, as last Revised and adopted on 5 April 2017, WP 242 rev.01, 10. 

https://edpb.europa.eu/news/news/2018/europes-new-data-protection-rules-and-edpb-giving-individuals-greater-control_en
https://edpb.europa.eu/news/news/2018/europes-new-data-protection-rules-and-edpb-giving-individuals-greater-control_en
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outcome of an assessment regarding the health of a user or the profile created in 
the context of risk management and financial regulations (e.g., to assign a credit 
score or comply with anti-money laundering rules) cannot in themselves be con-
sidered as “provided by” the data subject 45. 

According to this interpretation of the right to portability, also raw data are 
deemed as personal data, as long as they are “provided by” the data subject. 

However, if we think that big data are generated by different sources, taken 
together all pieces of information may allow to “build” an identity 46, which can-
not but have public relevance. This identity does not necessarily concern a spe-
cific natural person, but aggregate and anonymised datasets (for instance, data 
concerning a specific urban area with regards to energy consumptions, road traf-
fic, healthcare, etc.). Notwithstanding, they derive, inter alia, from persons that, 
if deemed as a whole, may be identified in the State-community (for instance, 
smart city related data or other specific communities’ data, such as, the Amazon 
Community, as for the data collected by Amazon, the Google Community, as for 
the data collected by Google, the Facebook Community, as for the data collect-
ed by Facebook, and so on) 47. 

In this respect, the German Constitutional Court has significantly stated that 
the idea of “man” (Menschenbild) does not coincide with that of “sovereign indi-
vidual”, as the German Constitution has determined the tension “individual-com-
munity”, namely the “relativity-to-the-community” (Gemeinschaftsbezogenheit) 
and the “bindingness-to-the-community” (Gemeinschaftsgebundenheit) of a person. 
The Court has consistently affirmed that individual fundamental rights belong to a 
man as a member of the community and therefore in the public interest and those 
rights are conditioned in their effective exercise and, hence, they are mediated by 
particular common values, especially by the liberal-democratic fundamental order. 
This view is reflected in Article 2 of the Italian Constitution (which makes refer-
ence to “social groups”), even if Italian scholars and academic writers follow a dif-
ferent view that, starting from a strictly individualistic concept of a person, seen as 
a single/individual, considers the reference made in Article 2 to “social groups” as 
an additional guarantee as compared with individual inviolable rights 48. 

45 Article 29 Data Protection Working Party, Guidelines on the right to data portability, cit., 10. 
46 See T.E. Frosini, Il costituzionalismo nella società tecnologica, in Il Diritto dell’informazione e dell’infor-

matica, 2020, No. 3, 465 ff., esp. par. 5, who talks about a digital identity. 
47 In this respect, it has been pointed out that, by exploiting the “network effects”, online platforms 

extract value from the creation of a community and from the interaction among their members within the 
framework of a close network of economic and legal relations. See G. Caggiano, La proposta di Digital Service 
Act per la regolazione dei servizi e delle piattaforme online nel diritto dell’Unione europea, in I Post di AISDUE, 
III, 2021, available at aisdue.eu, Focus “Servizi e piattaforme digitali”, No. 1, 18 February 2021, 3. On the web 
as an “autonomous collective space” see A. Soro, Democrazia e potere dei dati. Libertà, algoritmi, umanesimo digi-
tale, Milano, 2019, 22. 

48 See A. Baldassarre, Diritti inviolabili, in Enc. giur. Treccani, XII, Roma, 1989, 16.  
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In conclusion, also in the light of the theory of the “Skripturakt”, data gen-
erated from the State-community cannot but belong to the same community 49. 

4. Big data as a “new commons” 

Within that we have called the “public view” of big data, it may be possible 
to consider big data as a commons. 

The term “commons” is full of ambiguity and rarely defined. However, its 
definition varies with the type of resource at hand 50. 

As has been pointed out 51, the term “commons” has a long historical and 
intellectual lineage ranging from the enclosure movement in England 52, to Gar-
ret Hardin’s article «The Tragedy of the Commons» 53, to Elinor Ostrom’s Nobel 
work on governing common pool resources 54. More recently, scholars across an 
array of specialties have conceptualized and articulated “new commons”, beyond 
those recognized in the traditional fields of property and environmental law 55. 
Such new commons include, inter alia, scientific knowledge, voluntary associa-
tions, climate change, community gardens, wikipedias, cultural treasures, plant 
seeds, and the electromagnetic spectrum. 

Since 1990’s, the legal community has increasingly invoked the “commons” 
as an argument against the expansion of intellectual property rights and increas-
ing legal ambiguities in the advent of the online digital environment 56. Like for 
other new commons, also big data may be seen as a reaction to increasing com-
modification, privatization, and corporatization, untamed globalization, and 
unresponsive governments 57. 

49 A similar stance has been recently taken by the EU Commission (Communication on Shaping Europe’s 
digital future, COM(2020) 67 final, 19 February 2020, par. 2B, 7), when it notes that the value created by data 
«has to be shared back with the entire society participating in providing the data». According to the Commission, 
this objective can be attained by building «a genuine European single market for data» (ibidem). 

50 C. Hess, Mapping the New Commons, Working Paper, 2008, 33 ff., available at http://papers.ssrn.
com/sol3/papers.cfm?abstract_id=1356835. 

51 S.R. Foster, C. Iaione, The City as a Commons, in Yale Law & Policy Review, Vol. 34, Issue 2, Article 
2, 281 ff., esp. 285. 

52 See, e.g., P. Linebaugh, The Magna Carta Manifesto: Liberties and Commons for all, University of 
California Press, 2008; T. De Moor, The Dilemma of the Commoners: Understanding the use of Common-Pool 
Resources in Long-Term Perspective, Cambridge, 2015. 

53 G. Hardin, The Tragedy of the Commons, in Science, 1968, Vol. 162, 1243 ff. 
54 E. Ostrom, Governing the Commons: The Evolution of Institutions for Collective Action, Cambridge, 1990. 
55 C. Hess, Mapping the New Commons, cit., who reviews the vast literature and attempts to cohere simi-

larities in the use and articulation of the commons across fields. 
56 C. Hess, Mapping the New Commons, cit., 2-3. See also V. Cerulli Irelli, L. De Lucia, Beni comuni e 

diritti collettivi, in Pol. dir., 2014, No. 1, 3 ff. 
57 C. Hess, Mapping the New Commons, cit., 3. See also A. Lucarelli, Note minime per una teoria giu-

ridica dei beni comuni, in Quale Stato, 2007, No. 3-4, 87 ff.; M. Barcellona, A proposito dei «beni comuni»: tra 

http://papers.ssrn.com/sol3/papers.cfm%3Fabstract_id%3D1356835
http://papers.ssrn.com/sol3/papers.cfm%3Fabstract_id%3D1356835
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There are many different ways that new commons evolve or come into being. 
Some – like big data – evolve from new technologies (e.g., digital commons) that 
have enabled the capture of previously uncapturable public goods, such as, inter 
alia, the Internet 58. As for big data, they are generated for free (mainly) by network 
users, and they are captured by collectors through new technologies. In the Hess’s 
Map of new commons, big data would be included within the “Knowledge Com-
mons” category, as big data should be deemed, first of all, as a peer production/mass 
collaboration good 59, and they may also fall within the Internet access and infra-
structure subcategories 60. The Commons-based peer production (CBPP) represents 
the «third mode of production in the digitally networked environment», beyond 
the property and contract-based modes of firms and markets 61. 

In the light of the peer production theory/model, large numbers of peo-
ple work cooperatively to produce big data 62, without being necessarily finan-

diritto, politica e crisi della democrazia, in Aa.Vv., Studi in onore di Augusto Sinagra, Vol. 5, Roma, 2013, 123 ff. 
58 C. Hess, Mapping the New Commons, cit., 4 and 38. 
59 The expression “Commons-based peer production (CBPP)” is a term coined by Harward Professor 

Yochai Benkler and describes a new model of socioeconomic production in which large numbers of people work 
cooperatively (usually over the Internet). Commons-based projects generally have less rigid hierarchical struc-
tures than those under more traditional business models. Often – but not always – commons-based projects are 
designed without a need for financial compensation for contributors. See Y. Benkler, Coase’s Penguin or Linux 
and The nature of the firm, 112 Yale L.J., 2002, 369 ff.; Y. Benkler, The Wealth of Networks, New Haven, 2006; 
Y. Benkler, H. Nissenbaum, Commons-based Peer Production and Virtue, in The Journal of Political Philosophy, 
2006, Vol. 4, No. 14, 394 ff. On the internet users as producers (and not only consumers) of knowledge see S. 
Rodotà, Beni comuni e categorie giuridiche. Una rivisitazione necessaria, in Questione giustizia, 2011, No. 5, 237 
ff., esp. 240. On the figure of “prosumer” see above. 

60 C. Hess, Mapping the New Commons, cit., 13 and 20 ff. 
61 Y. Benkler, Coase’s Penguin, cit., 394 ff. 
62 This new philosophy has paved the way to a new form of market model, defined as a “platform capi-

talism” or “surveillance capitalism” or, more in general, “the fourth industrial revolution”. Surveillance capitalism 
is described by S. Zuboff, The age of surveillance capitalism, The Fight for a Human Future at the New Frontier 
of Power, New York, 2019, as a “new economic order” and “an expropriation of critical human rights that is best 
understood as a coup from above”. According to this Author, surveillance capitalism claims private human expe-
rience as a source of free raw material that can be brought into the marketplace, used for production and ulti-
mately used for sale. In this new economic model, private human experience becomes a commodity. See also J. 
Kotkin, The Coming of Neo feudalism – a warning to the global middle class, New York, 2020, who focuses on the 
relationships between digital sphere, private economic powers governance and risks related to a potential regres-
sion of the guaranties of the constitutional State. On the fourth industrial revolution see K. Schwab, The Fourth 
Industrial Revolution, Cologny/Geneva, 2016; L. Floridi, La quarta rivoluzione. Come l’infosfera sta trasforman-
do il mondo, Milano, 2017. The issues raised above are being addressed by the European Union, that although 
in an untimely manner, issued a package of legislative proposals on services and online platforms. Such a pack-
age includes the Proposal for a Regulation of the European Parliament and of the Council on a Single Market For 
Digital Services (Digital Services Act) and amending Directive 2000/31/EC, COM(2020) 845 final, 15 December 
2020. The Digital Services Act (DSA) aims at improving the protection of citizens’ and users’ fundamental rights 
in the digital sector, as clearly stated in the Explanatory Memorandum to the Proposal at stake, especially at 
point 3, 12-13 (where it is clarified that “The envisaged policy measures in this legislative proposal will substantially 
improve this situation by providing a modern, future-proof governance framework, effectively safeguarding the rights 
and legitimate interests of all parties involved, most of all Union citizens”), as well as in Whereas 3 of the same Pro-
posal, according to which “Responsible and diligent behaviour by providers of intermediary services is essential for a 
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cially compensated for their activity 63. All the principles (or structural attributes) 
governing such a model theory seem to be met with regards to big data: first, the 
potential goals of peer production are modular; second, the granularity of the 
modules; and third, the low-cost integration 64. 

These are the main reasons why we believe that big data can be conceptual-
ized as a new (digital) commons. 

Within this perspective, at the international level, the Organisation for Eco-
nomic Co-operation and Development (OECD) has undertaken extensive anal-
ysis to assess to what extent enhanced access to data can maximise the social and 
economic value of data 65. It is interesting to note that in this debate the OECD 
refers to a “data commons” as a way to describe non-discriminatory access to cer-
tain data for at least a wider group of players, specifying that this should neither 
be confused with an “open data” or “open access” approach (access for the public 
at large), nor should it mean that access is given at no costs. The defining element 
of a “commons” is that non-discriminatory access is to be given, i.e., any member 
of a certain group (e.g., users of an industrial data platform) can use the data for 
purposes defined by the party making the data accessible 66. 

5. Big data as an instrumental resource to exercise fundamental rights and 
freedoms 

The free movement of data (and of big data) does not hinder their qualifica-
tion as commons. In fact, regardless of their mobility, commons are characterized 
for being functional or instrumental to satisfy the rights and the fundamental 
freedoms recognized to natural and legal persons by the multilevel legal order 67. 

safe, predictable and trusted online environment and for allowing Union citizens and other persons to exercise their 
fundamental rights guaranteed in the Charter of Fundamental Rights of the European Union (‘Charter’), in particu-
lar the freedom of expression and information and the freedom to conduct a business, and the right to non-discrimi-
nation”. On the DSA Proposal see G. Caggiano, La proposta di Digital Service Act, cit., 1 ss.  

63 A sort of compensation in the field of big data might be seen within the so-called “zero price mar-
ket” logic: see supra. 

64 See Y. Benkler, H. Nissenbaum, Commons-based Peer Production and Virtue, cit., 400-401. 
65 See OECD, Directorate for Science, Technology and Innovation, Data-driven Innovation for Growth 

and Well-being. What Implications for Governments and Businesses?, October 2015, 2, available at https://www.
oecd.org/sti/ieconomy/PolicyNote-DDI.pdf. See also OECD, Enhancing Access to and Sharing of Data. Recon-
ciling Risks and Benefits for Data Re-use across Societies, 26 November 2019. For an overview of the OECD ini-
tiatives see Maximising the Economic and Social Value of Data, available at http://www.oecd.org/internet/iecon-
omy/enhanced-data-access.htm.

66 Commission Staff Working Document on the free flow of data, cit., Part 3, point 7.2 (d), 37. 
67 On this point see S. Rodotà, Beni comuni e categorie giuridiche, cit., 238-239, who gives as an example 

the access to the Internet as fundamental right, as a part of citizenship, representing a “tool” making the exercise 
of fundamental rights possible. The Author recalls the uprisings in North Africa (Egypt), built through the use 

https://www.oecd.org/sti/ieconomy/PolicyNote-DDI.pdf
https://www.oecd.org/sti/ieconomy/PolicyNote-DDI.pdf
http://www.oecd.org/internet/ieconomy/enhanced-data-access.htm
http://www.oecd.org/internet/ieconomy/enhanced-data-access.htm
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In this respect, it is worth recalling Article 1, par. 3(c) of the Bill by the 
“Commissione Rodotà” 68, in which the codification of the legal category of 
“commons” is set out. There, commons are «things expressing functional utili-
ty to the exercise of fundamental rights as well as to the free development of per-
sons». It also clarifies that commons can be held by natural and legal persons. The 
provision at stake adds that «In any case it must be ensured their collective enjoy-
ment, subject to the limits and the conditions fixed by law» 69. The most import-
ant element stemming from the work carried out by the Commission consists of 
having included such new legal category of commons without bringing it onto 
the category of public goods, as the former are characterized by a widespread 
ownership and not by a public ownership 70. 

Such an approach seems to be followed by the Italian case-law 71. In particu-
lar, the Joint Divisions of the Supreme Court 72 stated that from Articles 2, 9, 42 
of the Italian Constitution it is possible to deduce the protection of the human 
personality principle, whose proper application concerns not only public/State 
property, but also «goods that, regardless of a prior identification by the legisla-

of technology, that, by mobile phones and summons through Facebook, made those riots possible. It is there-
fore clear that the access to the Internet is instrumental for exercising other fundamental rights (in the exam-
ple, the freedom of assembly) and, hence, the full realization of people’s rights. See also A. Lucarelli, Crisi del-
la democrazia e funzione sociale dei beni pubblici nella prospettiva costituzionale. Verso i beni comuni, in Dir. soc., 
2016, 483 ff.; A. Lucarelli, Note minime, cit., 87 ff.; C. Micciché, Beni comuni: risorse per lo sviluppo sostenibile, 
Napoli, 2018, 96 ff. Moreover, as has been pointed out, commons serve specific communities and fulfill social 
interests: see A.M. Sandulli, Beni pubblici, in Enc. dir., Vol. V, Milano, 1959, 277 ff., esp. 285 ff. 

68 The Commission was appointed with decree of the Italian Ministry of Justice of 14 June 2007 and 
tasked with drafting a bill for the reform of regulation concerning public goods, as regulated by the domestic 
Civil Code of 1942. On the work carried out by the Commission see U. Mattei, E. Reviglio, S. Rodotà, I beni 
pubblici. Dal governo democratico dell’economia alla riforma del Codice civile, Roma, Accademia Nazionale dei 
Lincei, 2010; E. Reviglio, Per una riforma del regime giuridico dei beni pubblici. Le proposte della Commissione 
Rodotà, in Pol. dir., 2008, No. 3, 531 ff.; M. Renna, Le prospettive di riforma delle norme del Codice civile sui beni 
pubblici, in G. Colombini (ed.), I beni pubblici tra regole di mercato e interessi generali. Profili di diritto interno e 
internazionale, Napoli, 2009, as well as in Dir. econ, 2009, No. 1, 11 ff. 

69 Our translation. 
70 On this point see I. Ciolli, Sulla natura giuridica dei beni comuni, in Dir. soc., No. 3, 2016, 457 ff., 

esp. 462. 
71 In this sense see also V. Cerulli Irelli, L. De Lucia, Beni comuni e diritti collettivi, cit., 10; A. Di Porto, 

Per uno statuto della proprietà dei beni destinati all’uso pubblico, in Dir. soc., 2016, No. 3, 551 ff. 
72 Supreme Court, Joint Divisions, 14 February 2011, No. 3665, published in Dir. giur. agr. alim. amb., 

No. 7-8, 2011, 473 ff., with a note by L. Fulciniti, Valli da pesca lagunari. La Cassazione reinterpreta i beni pub-
blici. On such decision see also the notes by F. Cortese, Dalle valli da pesca ai beni comuni: la Cassazione rilegge 
lo statuto dei beni pubblici?, in Gior. dir. amm., 2011, 1170 ff., as well as by S. Lieto, ‘Beni comuni’, diritti fonda-
mentali e stato sociale. La Corte di Cassazione oltre la prospettiva della proprietà codicistica, in Pol. dir., 2011, No. 2, 
331 ff. Moreover, see the “twin judgment” of the Supreme Court (Joint Divisions, 16 February 2011, No. 3811). 
The conclusions reached by the Joint Divisions were modified by a subsequent judgment by the European Court 
of Human Rights (division II, 23 September 2014, Valle Pierimpiè Società Agricola S.p.a. v. Italia) intervened 
on the same issue: see V. Cerulli Irelli, Beni comuni e diritti collettivi, in Dir. soc., 2016, No. 3, 529 ff., esp. 530. 
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tor, for their inherent nature or end result, on the basis of a systematic interpreta-
tion of the whole legal order, functional to pursuing community interests» 73. 

Another part of the 2011 Supreme Court judgment is very relevant for our 
ends, in particular when it – stressing that any immovable good is a common if 
it helps to meet society’s goals – affirms that for a good to be public, «more than 
to State-body, as public legal person individually taken, reference must be made 
to the State-community, deemed as a representative body of citizenship (com-
munity) interests, and as a body entrusted with the effective implementation of 
those interests» 74. 

According to the Supreme Court, the inclusion of commons on the State 
deemed as State–community «is not an aim in itself and it is not relevant on an own-
ership level but implies for it burdens of a governance that make the different forms 
of enjoyment and of public use of such goods effective» 75. In this respect, one shall 
point out that the (Italian) Republic, pursuant to Article 2 of the Italian Constitu-
tion, not only recognizes and ensures human inviolable rights, but also requires the 
fulfillment of mandatory duties of political, economic and social solidarity 76. 

The concept of solidarity 77, which represents the rationale of such duties 78, 
is for its nature not-exclusive and calls for the necessity to ensure all the essential 
conditions that allow the effectiveness of fundamental rights for the development 
of personality 79. The fulfillment of solidarity duties as set out in Article 2 of the 
Italian Constitution – duties that, like freedoms laid down in the same provision, 

73 Our translation. Italics character added. 
74 Our translation. As known, it does exist two different meaning of the word State: “State-community” 

(“Stato-collettività”) and “State-body” (“Stato-apparato”). In the former, the word “State” takes a wide meaning, 
indicating the people, territorially located and politically organized, while in the latter, that word assumes a nar-
rower significance, as it refers to a government apparatus, which exercises the powers conferred on it, within the 
State-community. On such definitions see G. Zagrebelsky, V. Marcenò, F. Pallante, Lineamenti di Diritto costi-
tuzionale, Milano, 2019, 58. Some scholars (P. Caretti, U. de Siervo, Diritto costituzionale e pubblico, Torino, 
2012, 11) points out that State is the legal order that, through its own organization (namely the set of political, 
administrative and judicial institutions and bodies forming the s.c. State-body), ensures the peaceful coexistence 
and pursues goals of general interests, shared by a specific social community (the s.c. State-community). Se also 
T. Martines, Diritto costituzionale, Milano, 1994, 182 ff.; P. Biscaretti di Ruffìa, Diritto costituzionale, Napoli, 
1986, 56; L. Paladin, Diritto costituzionale, Padova, 1995, 11 ff. 

75 Our translation. 
76 On the solidarity duties of Article 2, It. Const., see G. Lombardi, Contributo allo studio dei doveri cos-

tituzionali, Milano, 1967; A. Cerri, Doveri pubblici, in Enc. giur. Treccani, Vol. XIII, Roma, 1989; A. Barbera, 
sub Art. 2, in G. Branca (ed.), Commentario della Costituzione, Principi fondamentali. Art. 1-12, Bologna-Ro-
ma, 1975, 50 ff., esp. 84 ff. On the relationship between such duties and social integration see F. Fracchia, 
Combattere povertà ed esclusione: ruolo, strategie e strumenti per i soggetti pubblici, in Dir. econ., No. 1, 2004, 41 
ff., esp. 59 ff. 

77 On the constitutional concept of solidarity see G. Lombardi, Contributo, cit., 45 ff. 
78 See E. Rossi, sub Art. 2, in A. Celotto, R. Bifulco, A. Olivetti (eds.), Commentario alla Costituzione, 

Vol. I, Torino, 2006, 38 ff., esp. 54-55. 
79 See S. Lieto, ‘Beni comuni’, cit., 349-350.  
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have an open character 80 – concerns both citizens and institutions that have the 
task to foster cohesion processes 81. 

The Italian legal (constitutional) order recognizes the solidarity principle as 
a supreme constitutional value, one of the founding values of the legal order 82. 
Hence, solidarity is not seen exclusively as a synthesis of duties requested to persons, 
but includes also all behaviours that each subject, both individual or associated, per-
forms for the fulfillment of general interests and therefore of commons, beyond 
obligations set out by the legal order and, hence, based on the bond of solidarity 83. 

In another subsequent ruling, the Constitutional Court goes further, by stat-
ing that «this modern vision of the solidarity dimension, going beyond tradition-
al patterns of charity and assistance, and, overcoming the anchorage to duties and 
obligations set out by regulations, represents, on one hand, a way to contribute 
to substantive equality that allows to the development of personality, which para-
graph 2 of Article 3 of the Italian Constitution makes reference to, while, on the 
other hand, it aims at obtaining – not only from the State, the public bodies and 
the other different and more and more numerous intermediate and social groups, 
but from all citizens – collaborations to fulfill essential commons, such as scientif-
ic research, artistic and cultural promotion, as well as health» 84. 

Solidarity must not be conceived as depending upon the willingness of those 
who satisfy it, but rather it must be seen as a “right” of its recipients 85, and there-
fore – conversely – as a duty that imposes to individuals to take others in due 
account 86. Such concept is clearly expressed in the EU Charter of fundamental 
rights (also known as “Charter of Nice”), whose Preamble affirms that enjoyment 
of the Charter rights «entails responsibilities and duties with regards to other per-
sons, to the human community and to future generations» 87.  

The free flow of data implies that those data are (recte: shall be) available for 
all 88. A possible argument supporting this view can be found in the case Schrems 
I 89, in which the European Court of Justice (ECJ) indicates that collecting data 
using one’s own algorithms does not automatically make the collected data the 

80 A. Barbera, sub Art. 2, cit., 97. 
81 See S. Lieto, ‘Beni comuni’, cit., 349-350.  
82 See Italian Const. Court, 28 February 1992, No. 75, point 2. 
83 E. Rossi, sub Art. 2, cit., 57. See also A. Cerri, Doveri pubblici, cit., 1, who points out that solidar-

ity duties of Article 2 are instrumental to satisfy community’s interests (as well as specific persons’ interests). 
84 Italian Const. Court., 31 December 1993, No. 500. Our translation. 
85 See F.D. Busnelli, Solidarietà: aspetti di diritto privato, in Iustitia, 1999, 435 ff. 
86 P. Grossi, Le proprietà collettive ieri, oggi e domani, in C. Bernardi, F. Brancaccio, D. Festa, B.M. 

Mennini (eds.), Fare spazio. Pratiche del comune e diritto alla città, Milano, 2014, 37 ff., esp. 49. 
87 On this point see E. Rossi, sub Art. 2, cit., 58-59. 
88 On commons as “goods available for all” see M.S. Giannini, Diritto pubblico dell’economia, Bolo-

gna, 1989, 93 ff. 
89 6 October 2015, C-362/14, Schrems. 
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property of the collector (for instance, Facebook, Amazon, Google, etc.). There, 
the EU High Court determined that the collector of data cannot transfer data 
collected in Europe and protected under EU laws to entities outside of Europe 90. 

However, it is the market economy itself, on which the European Union 
is based, that endorses such view. Indeed, seen as a commons, big data not only 
allow to safeguard the equality principle in the market and for the market 91, but 
they are also instrumental to exercise fundamental rights and freedoms 92, such as 
the freedom to conduct a business regulated at EU level (Article 16 of the Char-
ter of Nice) and the freedom to exercise an economic initiative regulated in many 
EU Member States (in Italy by Article 41, Const.). 

Article 16 of the Charter of Nice has been widely interpreted 93. Like the 
freedom to exercise an economic initiative 94, also the freedom to conduct a busi-

90 See D. L. Rubinfeld, M. S. Gal, Access Barrier to Big Data, cit., 362. Following the delivery of the 
Schrems I judgment, the EU Commission adopted the Privacy Shield Decision (Commission Implementing 
Decision (EU) 2016/1250 of 12 July 2016 pursuant to Directive 95/46/EC of the European Parliament and 
of the Council on the adequacy of the protection provided by the EU-US Privacy Shield), after having, for the 
purposes of adopting that decision, assessed the US legislation. Under Article 1 of the Privacy Shield Decision, 
“the United States ensures an adequate level of protection for personal data transferred from the Union to organ-
isations in the United States under the EU-U.S. Privacy Shield.” However, the ECJ (judgment 16 July 2020, 
C-311/18, Schrems II) deemed such a Decision as invalid. On this ECJ judgment see R. Bifulco, Il trasferimen-
to dei dati personali nella sentenza Schrems II: dal contenuto essenziale al principio di proporzionalità e ritorno, in 
Diritto Pubblico Europeo - Rassegna online, 2020, No. 2, 1 ff. 

91 On the equality issue with regards to commons see S. Rodotà, Beni comuni e categorie giuridiche, cit., 245. 
92 On the characters of commons see C. Micciché, Beni comuni, cit., 94 ff. See also Italian Supreme 

Court, Joint Divisions, 14 February 2011, No. 3665. Moreover, see the definition of commons set out in Arti-
cle 1, par. 3, let. c) of the 2007 Bill by the “Commissione Rodotà”, above mentioned. 

93 Recognition of freedom to conduct a business is not unconditional and may be subject to limits. On 
such aspects see G. Alpa, Rules on Competition and Fair Trading, in H. Collins (ed.), The Forthcoming EC Direc-
tive on Unfair Commercial Practices, The Hague, 2004, 91 ff.; A. Lucarelli, sub Art. 16. Freedom to conduct busi-
ness, in Mock (ed.), Demuro (coordinating ed.), R. Bifulco, M. Cartabia, A. Celotto (European eds.), Human 
Rights in Europe. Commentary on the Charter of Fundamental Rights of the European Union, Durham NC, 2010, 
99 ff., esp. 102 ff.; A. Lucarelli, sub Art. 16, in R. Bifulco, M. Cartabia, A. Celotto, (eds.), L’Europa dei dirit-
ti, Bologna, 2001, 130 ff., esp. 133 ff.; L. Daniele, La tutela del diritto di proprietà e del diritto al libero esercizio 
delle attività economiche nell’ordinamento comunitario e nel sistema della Convenzione europea dei diritti dell’uo-
mo, in Il diritto dell’Unione Europea, Vol. 3, Issue 1, 1998, 53 ff., esp. 69; H-J. Blanke, sub Artikel 16, GRCh 
(Art. II-76 VVE). Unternehmerische Freiheit, in (hrsg.), P.J. Tettinger, K. Stern, Kölner Gemeinschaftskommentar 
zur Europäischen Grundrechte-Charta, München, 2006, 429; M. Everson, R. Correa Gonçalves, sub Art. 16, in 
S. Peers, T. Hervey, J. Kenner, A. Ward (eds.), The EU Charter of Fundamental Rights. A Commentary, Oxford, 
2014, 437 ff., esp. 458. 

94 Italian Const. Court., 23 April 1965, No. 30, according to which “the protection provided for in the 
first paragraph [of Art. 41] concerns not only the initial phase of choice of activity, but also subsequent phases con-
cerning its implementation” (our translation). On this point see A. Pace, Problematica delle libertà costituzionali. 
Parte speciale, Padova, 1990, 461 ff. 
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ness embraces each phase of business activity, among which the right to take an 
activity up 95, as well as the right to enter the market and to organize its business 96. 

The freedom to conduct a business includes the right to exercise an eco-
nomic or entrepreneurial activity, not only individually, but also in an associat-
ed form, or through other ways 97. The European Court of Justice has clarified 
that the protection afforded by Article 16 of the Charter «covers the freedom to 
exercise an economic or commercial activity, the freedom of contract and free 
competition» 98. 

The scope of Article 16 of the Charter is however wider than the freedom to 
exercise an economic initiative, as recognized in the constitutional traditions of dif-
ferent Member States 99. The draftsmen of the Charter consider the freedom of Arti-
cle 16 as the expression to adhere to a precise economic system 100. In fact, in the 
Explanations to the Charter 101 reference is made to Article 119 of the Treaty on 
the Functioning of the European Union (TFEU), whose first two paragraphs refer 
to an «open market economy with free competition» 102. There is a functional link 
between business activity and the safeguarding of competition within the EU legal 
order, as has been crucially highlighted 103. As a result of this inextricable link, EU 
law not only aims at safeguarding the right to be able to freely conduct a business, 
but also champions benefits of a social redistribution nature, by promoting the pos-

95 C. Malberti, sub Art. 16, in R. Mastroianni, O. Pollicino, S. Allegrezza, F. Pappalardo, O. Raz-
zolini, (eds.), Carta dei diritti fondamentali dell’Unione europea, Milano, 2017, 308 ff., esp. 322; C. Bezemek, 
Unternehmerische Freiheit, in (hrsg.), M. Holoubek, G. Lienbacher, Charta der Grundrechte der Europäisches 
Union. GRC-Kommentar, Wien, 2014, 223 ff.; H-J. Blanke, sub Artikel 16, cit., 426 ff. 

96 C. Malberti, sub Art. 16, cit., 322; M. Zinzani, G. Santarelli, Libertà d’impresa e protezione dei con-
sumatori, in P. Gianniti (ed.), I diritti fondamentali nell’Unione europea. La Carta di Nizza dopo il Trattato di 
Lisbona, Bologna, 2013, 1199 ff., esp. 1210 ff. 

97 See C. Malberti, sub Art. 16, cit., 311. 
98 ECJ, 22 January 2013, C-283-11, Sky österreich, par. 42. 
99 C. Malberti, sub Art. 16, cit., 314. Within the European Constitutions, only Article 38 of the Span-

ish Constitution expressly recognizes the freedom to conduct a business within the market economy. On this 
point see A. Lucarelli, sub Art. 16, cit., 130. 

100 See C. Malberti, sub Art. 16, cit., 314. 
101 On the role of Explanations in relation to Article 16 of the Charter see T. Léonard, Actualités en 

droit économique: la liberté d’entreprendre ou le retour en force d’un fondamental du droit économique, Brussels, 
2015, 85 ff.; P. Oliver, What purpose does Article 16 of the Charter serve?, in U. Bernitz, X. Groussot, F. Schuly-
ok (eds.), General principles of EU law and European private law, Alphen aan den Rijn, 2013, 281 ff., esp. 285 ff. 

102 In general, on the relationship between Article 16 of the Charter and Article 119 of TFEU see F. 
Wollenschläger, sub Artikel 16, Unternehmerische Freiheit, in (hrsg.), H. von der Groeben, J. Schwarze, A. Hatje, 
Europäisches Unionsrecht, Baden-Baden, 2015, Band 1, 624 ff.; C. Fratea, sub Art. 16, in F. Pocar, M.C. Baruf-
fi (eds.), Commentario breve ai Trattati dell’Unione Europea, Padova, 2014, 1705 ff. 

103 See A. Lucarelli, sub Art. 16, cit., 131-132. See also F. Capriglione, Concentrazioni bancarie e logica 
di mercato, in Banca borsa e titoli di credito, 2008, I, 293 ff., esp. 293-294. 
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itive collective effects that a market economy can produce 104. Following from this, 
in the Hess’s Map of new commons, the market itself is recognised as a commons 105.   

Moreover, Article 16 of the Charter of Nice should be read together with 
Article 3, par. 3 of the Treaty on the European Union (TEU), according to which 
the Union «shall establish an internal market» and «shall work for the sustainable 
development of Europe based on balanced economic growth and price stabili-
ty, a highly competitive social market economy, aiming at full employment and 
social progress […]» 106. Moreover, the precise scope of Article 16 of the Charter 
is set out in Protocol No. 27 of TFEU on the internal market and competition, 
which clarifies that «the internal market as set out in Article 3 of the Treaty on 
European Union includes a system ensuring that competition is not distorted» 107.  

Big data can therefore be seen as instrumental resources having essential 
character 108, and as raw materials necessary to exercise other fundamental free-
doms, as recognized in the EU legal order, the exercise of which aims at attaining 
the objectives set out in the Treaties, as recalled above. 

6. Big data and the duty to protect market needs 

Thanks to big data, companies can enter the market, as they can design 
new goods, new processes and new business strategies by guessing consumers’ 
preferences and rivals’ strategies 109. Big data represent a valuable resource that 
companies are not willing to share 110, thereby jeopardizing the market and the 
objectives set out in the EU Treaties. 

As a matter of fact, by collecting as many data as possible, companies are 
able to obtain a competitive advantage over rivals that do not have access to 

104 A. Lucarelli, sub Art. 16, cit., 133. 
105 C. Hess, Mapping the New Commons, cit., 13. 
106 On the relationship between Article 3 TEU and Article 16 of the Charter see M. Everson, R. Cor-

rea Gonçalves, sub Art. 16, cit., 439. 
107 On this point see P. Oliver, What purpose, cit., 287. 
108 From a competition law point of view, big data can be seen as essential resources, and where collector 

refuses to make them available the Essential Facility Doctrine (EFD) may find application.  
109 E. Brynjolfsson, L.M. Hitt, H.H. Kim, Strength in Numbers: How Does Data-Driven Decision Mak-

ing Affect Firm Performance?, 2011, available at http://ssrn.com/abstract=1819486. See also J. Kup, S. Mikeš, 
Discussion on big data, cit., 394; G. Pitruzzella, Big data, competition and privacy, cit., 18.  

110 See M.E. Stucke, A.P. Grunes, Debunking the Myths over Big Data and Antitrust, cit., 3; H. Rich-
ter, P.R. Slowinski, The data sharing economy: on the emergence of new intermediaries, in International Review of 
Intellectual Property and Competition Law, 2019, 5 ff., esp. 5 ff. See also EU Commission, Study on data sharing 
between companies in Europe, prepared for the European Commission DG Communications Networks, Con-
tent & Technology by Everis, Final Report, Luxembourg, 2018, point 6.1.1. A deep analysis of the emerging 
barriers (or problems) for firms wanting to share or access third party data is conducted by the EU Commis-
sion, Study on emerging issues of data ownership, interoperability, (re-)usability and access to data, and liability, cit.  
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the same big data 111. The same data are the raw data (or “first party data” or 
“non-personal data” or “anonymised data” or data that have not been processed 
or changed since its recording 112) and not the processed data. 

Big data competition-related issues therefore primarily concern the first stage 
(and possibly the second one) of the four-step chain described by the OECD 113 
and by some scholars 114, as data collected (and stored) by the collector are not 
often substitutable 115, and they should be available and accessible to all for the 
next stages 116 (namely, analysis and distribution, as well as usage), in which data 

111 V. Mayer-Schonberger, K. Cukier, Big Data: A Revolution That Will Transform How We Live, Work 
and Think, Boston MA., 2013. See also M.E. Stucke, A.P. Grunes, Debunking the Myths over Big Data and Anti-
trust, cit., 1 ff.; A. McAfee, E. Brynjolfsson, Big Data: The Management Revolution, in Harvard Bus. Rev., October 
2012, available at https://hbr.org/2012/10/big-data-the-management-revolution/ar/1. Moreover, see Autorité 
de la concurrence and Bundeskartellamt, Competition Law and Data, cit., 11 ff.; R.P. Mahnke, Big Data as a Bar-
rier to Entry, in CPI Antitrust Chron., 29 May 2015, available at https://www.competitionpolicyinternational.
com/big-data-as-a-barrier-to-entry/. For a different view see J. Kennedy, The Myth of Data Monopoly: Why Anti-
trust Concerns About Data Are Overblown, in Information Technology & Innovation Foundation, March 2017; G. 
Sivinski, A. Okuliar, L. Kjolbye, Is big data a big deal? A competition law approach to big data, in European Com-
petition Journal, Vol. 13, Nos. 2-3, 2017, 201, according to which big data are “unlikely to generate a need for 
competition intervention”; A. Lambrecht, C.E. Tucker, Can Big Data Protect a Firm from Competition?, in Anti-
trust Chronicle, 1, January 2017, No. 12, 17.  

112 See Communication from the Commission, Building a European Data Economy, cit., par. 3, 8. 
113 OECD, Exploring the Economics of Personal Data. A Survey of Methodologies for Measuring Monetary 

Value, OECD Digital Economy Papers, No. 220, Paris, 2013, 10, which clarifies that the four steps of the chain 
are: (i) collection and access, (ii) storage and aggregation, (iii) analysis and distribution and (iv) usage of per-
sonal datasets. 

114 Among others, according to D.L. Rubinfeld, M.S. Gal, Access Barrier to Big Data, cit., 349, the 
data-value chain comprises four stages: Collection, Storage, Synthesis & Analysis and Usage. 

115 As far as the market definition for big data is concerned, the most relevant statements can be found 
in the EU Commission Decision of 4 September 2012, declaring a concentration to be compatible with the 
internal market and the functioning of the EEA Agreement, Case No. COMP/M.6314, Telefónica UK/Voda-
fone UK/ Everything Everywhere/ JV, C(2012) 6063 final, in O.J. 7 March 2013 (C 66). While the Commission 
left the precise product market definition open, it argued that there were possibly separate relevant markets for 
online and mobile data analytics (para. 109-203). On this point see I. Graef, Market definition and market power 
in data: the case of online platforms, in World Competition Law and Economics, 2015, 473 ff., esp. 496; G. Pitruz-
zella, Big data, competition and privacy, cit., 20.  

116 Where Data analytics will search for patterns (recte: correlations) in data. In data science terms, the 
pattern is referred to as the “mathematical model”, which can be implemented using an “algorithm”: see G. 
Sivinski, A. Okuliar, L. Kjolbye, Is big data a big deal?, cit., 203. An algorithm is «an unambiguous, precise, 
list of simple operations applied mechanically and systematically to a set of tokens or objects (e.g., configura-
tions of chess pieces, numbers, cake ingredients, etc.). The initial state of the tokens is the input; the final state 
is the output»: OECD, Directorate for Financial and Enterprise Affairs Competition Committee, Algorithms 
and Collusion, Background Note by the Secretariat, 9 June 2017, 7. In other words, an algorithm is «a specific 
set of instructions for performing a procedure or for solving a problem»: V. Bagnoli, The big data relevant mar-
ket, in F. Di Porto (ed.), Big data e concorrenza, cit., 73 ff., esp. 78-79. Algorithms may be used to take deci-
sions: R. Benítez, G. Escudero, S. Kanaan, D. Masip Rodó, Inteligencia artificial avanzada, Barcelona, 2013, 14.   

https://hbr.org/2012/10/big-data-the-management-revolution/ar/1
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often acquire commercial value 117, for instance as a commodity product 118 or 
because they are used for generating profit via online advertising 119, or as results 
of data integration, analytics, etc. 120, or, more in general, because they are essen-
tial for providing services or for producing goods 121. A low (or outright absent) 
availability of such a resource/commons (big data) has a negative impact on pro-
duction of goods and on provision of services and, ultimately, on the market 122. 

From a combined reading of Article 3 of TEU and of Article 2 of the Italian 
Constitution, an economic and social duty imposed on natural and legal persons 

117 See F. Di Porto, La regolazione degli obblighi informativi. Le sfide delle scienze cognitive e dei big data, 
Napoli, 2017, 154. On the commercial value of data see the recent Italian case-law: Administrative Regional 
Court of Lazio, Division I, 10 January 2020, No. 260 (this decision was confirmed in appeal by the Supreme 
Administrative Court: see Council of State, Division VI, judgment 29 March 2021, No. 2631), which points 
out that data have a significant market value (this case concerns data gathered by Facebook and then traded by 
the company to third parties, especially with regards to online marketing activities and users profiling aims). 
The Court rejected the claim lodged by Facebook Inc. and Facebook Ireland Ltd. against whom the Italian 
Antitrust Authority (Autorità Garante della Concorrenza e del Mercato, also known as AGCM) in 2018 issued 
an administrative measure (including economic sanctions) for having adopted anticompetitive and abusive 
practices in managing data of Facebook users: AGCM, Facebook-Condivisione dati con terzi, Provvedimento 
No. 27432 adopted on 29 November 2018.  

118 For example, data brokers collect, package and sell databases filled with personal information about 
consumers – name, address, age, income, job history, online site visit history, buying habits and similar data 
that possess commercial value for retailers and other businesses: see G. Sivinski, A. Okuliar, L. Kjolbye, Is big 
data a big deal?, cit., 208. 

119 J. Kup, S. Mikeš, Discussion on big data, cit., 394. See also M. Tisné, M. Schaake, The data delusion, 
cit., 4. In the Italian AGCM measure issued in 2018 against Facebook Inc. and Facebook Ireland Ltd., above cit-
ed, the Authority ascertained (see point 18) that the business model of the Facebook Group consists of gathering 
and subsequent exploitation of data users for commercial purposes. Such data – as pointed out by the AGCM – 
represent a consideration for the service provided by Facebook, given that users data have a commercial value. In 
addition to that, the Authority observes that the revenues generated by online advertising, based on users profil-
ing from their own (users) data, constitutes the entire aggregate turnover of Facebook Ireland Ltd. and 98% of 
the Facebook Inc. revenues. It is also interesting to note that the data at stake were transferred to third parties in 
exchange for consideration without a valid consent given by the data subject (AGCM, point 5), while the same 
company (Facebook) refuses to share with public authorities users’ data in case of a pandemic (like coronavirus), 
as «it would [not] make sense to share people’s data in a way where they didn’t have the opportunity to opt in 
to do that» (namely, without a consent by the same people!). This is what Mr Zuckerberg – CEO of Facebook 
– declared on 18 March 2020: see https://www.businessinsider.com/zuckerberg-facebook-not-sharing-location-
data-government-track-coronavirus-2020-3?IR=T. On the commercial value of users’ data see also B. Caravita, 
Davanti ad un mondo che cambia chi è più pericoloso tra Trump e Zuckerberg? Alla ricerca di una risposta che pene-
tri nei meccanismi che governano la nostra vita in rete, in Federalismi.it., 2021, No. 1, ix.    

120 In these cases, data can be protected, as a result of a protection given to the intellectual effort made 
into the design of the data integration process or the analytics algorithm (software): Commission Staff Working 
Document on the free flow of data, cit., Part 3, point 3. 

121 As recently pointed out by the Italian AGCM within a joint sector inquiry (Indagine conoscitiva sui 
Big Data, 10 February 2020, 71) launched on 30 May 2017 by the Antitrust Authority (Autorità Garante del-
la Concorrenza e del Mercato – AGCM), the Media Safeguards Authority (Autorità per le Garanzie nelle Comu-
nicazioni – AGCOM) and the Authority for the protection of personal data (Garante per la Protezione dei dati 
Personali – Garante Privacy) regarding the identification of possible issues linked to the use of big data and the 
definition of a clear legal framework able to promote and protect personal data, competition in digital markets 
and consumers, as well as to foster digital ecosystem pluralism. 

122 See C. Micciché, Beni comuni, cit., 95. 

https://www.businessinsider.com/zuckerberg-facebook-not-sharing-location-data-government-track-coronavirus-2020-3%3FIR%3DT
https://www.businessinsider.com/zuckerberg-facebook-not-sharing-location-data-government-track-coronavirus-2020-3%3FIR%3DT
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can be identified; such a duty represents «a barrier to the exaggerated individu-
alism» 123 and entails, in our case, that big data, deemed as commons, are freely 
accessible to all 124, without any charges, precisely because they are instrumental 
to the exercise of other fundamental freedoms 125, similarly to data and informa-
tion held by public administrations 126. 

Authors have been bringing forward arguments in favour of wider re-us-
ability of data, including privately-held data by other economic players 127, and 
also the OECD has stressed the importance of identifying avenues to make more 
commercially-held data available for re-use. A recent OECD report 128 – which 
examines 205 policy initiatives across 37 countries – shows that few countries 
have policy initiatives (almost 15% of all initiatives) to facilitate data sharing 
within the private sector (around 55% of the policy initiatives are based on vol-
untary schemes) and between government and private sector, even though shar-
ing and re-use of data held by the private sector is the most frequently cited 
emerging challenge. 

Ensuring market access through the payment of a raw material so essential 
as big data is like – by resorting to a metaphor – giving to market operators an 
access key that opens an empty room 129.  

It can therefore be identified a duty of protection – imposed on all persons 
of the multilevel legal order – of the good “market” and of the good “competi-
tion” 130, that does not allow using in an egoistic way a factor of the production 
process (such as data and big data) 131, which is essential to attain the objectives 

123 G. Alpa, Solidarietà, in Nuova giur. civ., comm., II, 1994, 365 ff. 
124 See M.S. Giannini, I beni pubblici, Roma, 1963, 39. 
125 See A. Lucarelli, Crisi della democrazia, cit., 490-491. 
126 Directive 2003/98/EC and Directive (EU) 2019/1024, on open data and the re-use of public sec-

tor information. 
127 J. Drexl et al., Position Statement of the Max Planck Institute for Innovation and Competition on the 

current debate on exclusive rights and access rights to data at the European level, 2016. 
128 OECD, Enhancing Access to and Sharing of Data, cit., Chapter 5. 
129 A similar reasoning is followed by S. Rodotà, Beni comuni e categorie giuridiche, cit., 240, with par-

ticular reference to the access to the Internet.  
130 On the market as an “institution” and on the progressive emergence of the market under a legal 

point of view see A. Predieri, Il nuovo assetto dei mercati finanziari e creditizi nel quadro della concorrenza comuni-
taria, Milano, 1992, 6-7; S. Niccolai, Mercato come valore o mercato come regola? Osservazioni minime su un tema 
importante, in Giur. cost., 1991, 3680 ff.; R. Miccù, Lo Stato regolatore e la nuova costituzione economica: para-
digmi di fine secolo a confronto, in P. Chirulli, R. Miccù (eds.), Il modello europeo di regolazione, Napoli, 2011, 
137 ff., esp. 142 ff.; M.R. Ferrarese, Immagini del mercato, in Stato e mercato, 1992, 35, 291 ff. 

131 As pointed out by the EU Commission (Communication on Shaping Europe’s digital future, cit., par. 
2B, 7) «[d]ata has become a key factor of production»; it also notes that «[f]or the development of many prod-
ucts and services, data needs to be widely and easily available, easily accessible, and simple to use and process» 
(ibidem). For a different view see AGCM, AGCOM and Garante Privacy, Indagine conoscitiva sui Big Data, cit., 
71, in which Big Data are seen as only one of the different factors that have an impact on competition (especial-
ly as an entry market barrier). Moreover, they believe that only in exceptional circumstances Big Data gathered 
by a market operator can represent an “essential” resource in order to operate in a relevant market (therein, 75). 
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set out in the Treaties 132. Therefore, such goods (data and big data) are commons 
since they are socially useful pursuant to Article 41 of the Italian Constitution 133, 
and as they safeguard general interests of a democratically oriented community 134. 

All data are competitively useful, and most of them are unique and without 
reasonable substitutes. In this respect, it has been pointed out that «[n]on-person-
al, i.e. industrial, data often remain single-source data» and «[i]n most cases it will 
not be possible to replace industrial data from a specific sensor with data from 
another sensor», with the consequence that «the entity or person who has actual 
control over the sensor and its data can de facto exclude others from its use» 135. 
Amassing large amounts of data raises entry barriers by favoring market concen-
tration and dominance 136. In this respect, one should point out that the German 
Competition Act was amended in 2017, affirming that «access to relevant data is 
a potential source of market power» 137. 

The full and, in principle, unconditional accessibility to the goods at stake 
concerns raw data, as «[a]ll data in existence are potentially useful for developing, 
or use in, one model or another» 138. And it is clear that firms «need to acquire 
infrastructures, technologies, competences and specific analytical techniques to 

132 Similar arguments – with regards to environmental law – have been used by F. Fracchia, Introduzio-
ne allo studio del diritto dell’ambiente, Napoli, 2013, 113. See also F. Capriglione, Concentrazioni bancarie, cit., 
293 ff., who points out that factors of the production process in an economic sector shall be used to attain com-
petition objectives. Within the studies dedicated to the commons, such arguments are exploited by C. Micci-
ché, Beni comuni, cit., 96. More in particular, the commons conceptual category aims at overcoming owner-
ship forms typical of bourgeois ideology, based on appropriation and individual and excluding exploitation of 
goods. On those aspects see V. Cerulli Irelli, L. De Lucia, Beni comuni e diritti collettivi, cit., 3 ff.; S. Rodotà, Il 
terribile diritto, Bologna, 2013, passim; A. Lucarelli, La democrazia dei beni comuni, Roma-Bari, 2013, passim. 

133 Italian Const. Court., 26 January 1957, n. 29. 
134 Italian Const. Court., 19 December 1986, n. 269, esp. point 6. 
135 See H. Richter, P.R. Slowinski, The data sharing economy, cit., 19.  
136 M.E. Stucke, A.P. Grunes, Debunking the Myths over Big Data and Antitrust, cit., 7. See also J. Kup, 

S. Mikeš, Discussion on big data, cit., 395; N. Newman, Search, Antitrust and the Economics of the Control of User 
Data, in Yale Journal of Regulation, Vol. 30, No. 3, 2014, 401 ff., available at https://digitalcommons.law.yale.
edu/yjreg/vol31/iss2/5; Autorité de la concurrence and Bundeskartellamt, Competition Law and Data, cit., 11. 

137 See W. Kerber, Digital Markets, Data, and Privacy: Competition Law, Consumer Law, and Data Pro-
tection, in Gewerblicher Rechtsschutz und Urheberrecht. Internationaler Teil (GRUR Int), 2016, 639 ff., available 
at http://dx. doi.org/10.2139/ssrn.2770479. 

138 G. Sivinski, A. Okuliar, L. Kjolbye, Is big data a big deal?, cit., 203. See also Commission Staff Work-
ing Document on the free flow of data, cit., Part 3, point 6.2 (a), 25. An example is the “in-vehicle data”, the 
access to which could allow independent service providers to provide a wide range of services to the car own-
ers and drivers. On the current policy discussion on the conflict between the original equipment manufactur-
ers (OEMs), who defend their extended vehicle concept, and the many independent service providers, who 
demand regulatory solutions regarding access to in-vehicle data and connected cars for ensuring fair and undis-
torted competition concerning the provision of services in the ecosystem of connected driving, see W. Kerber, 
Data Governance in Connected Cars: The Problem of Access to In-Vehicle Data, 9 JIPITEC, 2018, 310 ff.  
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infer information from data» 139, but this relates to a later stage, which requires/
implies the availability of the raw data upstream. 

This conclusion seems to find a base in several EU documents, such as on 
a recent Parliament recommendation, on Commission documents, as well as on 
the ECJ case law. 

More specifically, the EU Parliament states that the development of massive, 
ever-growing data sets provides unprecedented insight into human behaviour, 
private life and our societies only «through advanced processing techniques and 
analytics» 140. 

The EU Commission points out that «in a data-driven economy industrial 
competitiveness depends on the widespread use of data services, enabled by tech-
nologies, such as cloud computing» 141. Moreover, the Commission affirms that 
«[t]he issues of access and transfer in relation to the raw data […] generated by 
[…] machines or processes are […] central to the emergence of a data economy 
and require careful assessment» 142. 

Furthermore, in a recent study published by the EU Commission, access to 
and (re-)use of data is deemed as a key barrier 143. 

7. In search for a new regulatory approach 

The fact that big data are regarded as a barrier to entry in (digital) markets 
implies a new approach, that takes into considerations not only data collector’s 
private needs, but also and above all market public and common needs, as estab-
lished in the EU Treaties 144. 

Such a new approach implies that private firms should be forced to share their 
big data (which are not otherwise publicly available). This aim can be achieved 

139 In this sense G. Colangelo, M. Maggiolino, Big data, cit., 251. Technically, the operation to access 
and extract the potential value of big data is called analytics. This operation, in turn, is made by means of algo-
rithms: see V. Bagnoli, The big data relevant market, cit., 78. 

140 European Parliament Resolution of 14 March 2017 on fundamental rights implications of big data, 
cit., whereas “C”. 

141 Commission Staff Working Document on the free flow of data, cit., Part 2, point 1. 
142 Communication from the Commission, Building a European Data Economy, cit., par. 3, 8. 
143 EU Commission, Study on emerging issues of data ownership, interoperability, (re-)usability and access 

to data, and liability, cit., 72 ff. See also Communication from the Commission, Building a European Data 
Economy, cit., par. 3.2, 9. 

144 In this respect, also the EU Commission (Communication on Shaping Europe’s digital future, cit., 
par. 2B, 9) points out that «competition policy alone cannot address all the systemic problems that may arise in 
the platform economy». It also observes that «[b]ased on the single market logic, additional rules may be needed 
to ensure contestability, fairness and innovation and the possibility of market entry, as well as public interests 
that go beyond competition or economic considerations» (ibidem). 
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through different regulatory options. Firstly, it can be attained through legisla-
tive provisions. In this respect, the Italian Constitutional Court 145 stated that the 
protection of competition by the legislator does not consist exclusively of repres-
sive regulatory interventions, but requires, inter alia, public measures apt to reduce 
unbalances and to foster conditions for sufficient market development. According 
to the Court, the protection of competition cannot be viewed as “static” only, but 
also as “dynamic” (this latter well-known to the EU law), given that it concerns 
one of the State economic policy elements 146. In this perspective, the protection 
of competition is deemed as a “tool” for the realisation of social utility 147, having 
competition a twofold purpose: one at individual level (the freedom to exercise an 
economic activity), and one at social level (directed towards the protection of com-
munity interests) 148. 

With regards to data, a dynamic approach seems to be adopted in France, 
where the recent open data legislation 149 puts in place provisions that oblige com-
mercial companies to open up data they hold for re-use, namely data generated in 
the context of procurement (Article 17), commercial data for the establishment 
of official statistics (Article 19), certain electricity and gas production and con-
sumption data held by transmission and distribution systems operators for re-use 
by any other party (Article 23), and certain data relating to changes in real estate 

145 13 January 2004, No. 14, point 4. More recently, see Italian Const. Court, judgment 15 May 2014, 
No. 125.

146 Point 4 of the judgment. On this decision see, among others, F. Figorilli, I servizi pubblici, in F.G. 
Scoca (ed.), Diritto amministrativo, Torino, 2019, 538 ff., esp. 551; L. Cassetti, La Corte e le scelte di politica eco-
nomica: la discutibile dilatazione dell’intervento statale a tutela della concorrenza, in federalismi.it, No. 5, 2004; R. 
Caranta, La tutela della concorrenza, le competenze legislative e la difficile applicazione del Titolo V della Costituzio-
ne, in Le Regioni, No. 4, 2004; M. Ramajoli, La regolazione amministrativa dell’economia e la pianificazione eco-
nomica nell’interpretazione dell’art. 41 della Costituzione, in Dir. amm., 2008, No. 1, 121 ff., esp. 131-132. See 
also T. Prosser, Regulation, public service and competition law, in P. Chirulli, R. Miccù (eds.), Il modello europeo 
di regolazione, cit., 53 ff., esp. 63 ff.; A. Police, Tutela della concorrenza e pubblici poteri, Torino, 2007, 7-8. On 
the relationship between regulation and development of specific sectors see F.G. Scoca, Attività amministrativa, 
in Enc. dir., VI, agg., Milano, 2002, 75 ff., esp. 80. More in general on regulation see L. Giani, Attività ammi-
nistrativa e regolazione di sistema, Torino, 2012.   

147 See M. Luciani, Gli aiuti di Stato nella Costituzione Italiana e nell’ordinamento Europeo, in Eurojus, 
2019, No. 3, 64 ff., esp. 67-68 and 70, available at rivista.eurojus.it, according to which the principle of social 
utility has to be seen as internal and not as external to the freedom of competition. Pursuant to Article 41, par. 2, 
It. Const., the freedom to exercise an economic initiative cannot be conducted in conflict with social usefulness.   

148 See Italian Const. Court, 16 December 1982, No. 223; 15 May 1990, No. 241 (on which see A. 
Pace, Sulla rilevanza della questione di legittimità costituzionale dell’art. 180 l. n. 633 del 1941 e sulle norme costi-
tuzionali concernenti la libertà d’impresa, in Giur. cost., 1990, 1467 ff.); 9 December 1991, No. 439 (on which 
see S. Niccolai, Mercato come valore, cit., 3680 ff.). Moreover, on the twofold purpose of competition important 
studies have been conducted. See, among the others, G. Ferri, Concorrenza, in Enc. dir., VIII, Milano, 1961, 
532 ff.; M. Libertini, La tutela della concorrenza nella Costituzione italiana, in Giur. cost., 2005, 1429 ff.; G. 
Corso, Tutela della concorrenza, in G. Corso, V. Lopilato (eds.), Il diritto amministrativo dopo le riforme costitu-
zionali. Parte speciale, I, Milano, 2006, 4 ff. 

149 Loi No. 2016-1321 du 7 octobre 2016 pour une République numérique, cit. 
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ownership for re-use by certain third parties (Article 24). Such data are defined as 
«données d’intérêt general» (public interest data) 150.  

Secondly, the above-mentioned new approach can be achieved through 
the Essential Facility Doctrine (EFD), when the data holder (i.e., the collector) 
refuses to provide big data 151, seen as an (essential) infrastructural resource 152. 
The EU Commission has recently answered affirmatively to the question if and, 
possibly, to what extent general competition law can be applicable in the context 
of data-driven business models and, therefore, it may be invoked to claim wider 
access to data held by one economic operator 153. 

The EFD is applicable in the fields of data and big data as long as the 
requirements set by the ECJ case law and by the EU Commission are met 154. In 
some cases, the EU Commission has excluded that big data can be qualified as an 
“essential facility” 155. 

Thirdly, some economists have proposed remedial measures, that consist 
of imposing on online platforms a mandatory data sharing, a regulatory duty of 
sharing data with their competitors 156. In this perspective, organizational and 
institutional issues would arise. Among those issues, the authors wonder what 
type of data should be shared, in which market, by whom, and at which intervals. 
Moreover, they wonder whether competitors should be asked to share data bilat-
erally or should there be a third party, for instance a centralized public authority, 
that collects and distributes the data from and among competitors. Or perhaps 

150 On this initiative see Commission Staff Working Document on the free flow of data, cit., Part 3, 
esp. point 4, 22. 

151 This is also the conclusion reached by J. Kup, S. Mikeš, Discussion on big data, cit., 396, as well 
as by V. Zeno-Zencovich, G. Giannone Codiglione, Ten legal perspectives on the “big data revolution”, cit., 37. 
On the EFD applied to data see Autorité de la concurrence and Bundeskartellamt, Competition Law and Data, 
cit., 17-18; G. Colangelo, M. Maggiolino, Big data, cit., 13 ff. See also H. Richter, P.R. Slowinski, The data 
sharing economy, cit., 19. 

152 OECD, Data-driven Innovation, cit., 2. For a different view see AGCM, AGCOM and Garante 
Privacy, Indagine conoscitiva sui Big Data, cit., 109, according to which only in exceptional circumstances Big 
Data gathered by a market operator can represent an “essential” resource in order to operate in a relevant market 
and, thereby, be subject to an obligation to contract pursuant to competition laws.  

153 See Commission Staff Working Document on the free flow of data, cit., Part 3, esp. point 3, 21. See 
also Communication from the Commission, Building a European Data Economy, cit., par. 3.3, 10. 

154 See ECJ, 26 November 1998, C-7/97, Bronner, esp. para. 44-45. On this point see J. Hoffmann, G. 
Johannsen, EU-Merger Control & Big Data. On Data-specific Theories of Harm and Remedies, Max Planck Insti-
tute for Innovation and Competition Research Paper No. 19-05, 31 May 2019, available at https://papers.ssrn.
com/sol3/papers.cfm?abstract_id=3364792, 59-60. 

155 See, for instance, EU Commission, Decision 11 March 2008, declaring a concentration to be com-
patible with the common market and the functioning of the EEA Agreement, Case COMP/M.4731, Google/ 
DoubleClick, C(2008) 927 final, in O.J. 2 October 2007 (C230), par. 365.   

156 J. Prüfer, C. Schottmuller, Competing with Big Data, CentER Discussion Paper, Vol. 2017-007, Til-
burg, 2017. This proposal is more extensively discussed by M. Delmastro, A. Nicita, Big data, cit., 131. 

https://papers.ssrn.com/sol3/papers.cfm%3Fabstract_id%3D3364792
https://papers.ssrn.com/sol3/papers.cfm%3Fabstract_id%3D3364792
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such an authority should be a private industry association that is run by and on 
behalf competitors 157. 

Fourthly, another regulatory option through which the new approach can 
be implemented consists in the qualification of big data as commons, them being 
instrumental to exercise fundamental rights and freedoms. 

Reasoning otherwise means that the opening up of markets (and the relative 
degree of competition, beyond the possibility to generate benefits across society) 
depends on the goodwill of the data holder, «who ultimately becomes the gate-
keeper for downstream markets» 158. 

A possible alternative regulatory option de iure condendo may consist of 
granting, by Member States, special or exclusive rights to undertakings that, on 
a monopolistic basis (also taking into account the rival nature of big data), col-
lect big data. 

In this view, the concerned Member States would not act as administrators 
of big data (and therefore they could not dispose of them), but rather they would 
act as an authority tasked with ensuring their conservation and a proper collec-
tive enjoyment 159. 

The recipient undertakings (of special or exclusive rights) would be entrust-
ed with a public mandate (for instance, through a universal service) pursuant to 
Article 106 of TFEU, inasmuch as they collect data that do not belong to them. 

In particular, Member States, for securing the universal big data service, 
which entails the duty to collect and make such data available irrespective of the 
profitability of the sector being served 160, may confer on the relevant undertak-
ings exclusive rights. These exclusive rights may hinder the application of the 
rules of the Treaty on competition in so far as restrictions on competition, or 
even the exclusion of all competition, by other economic operators are necessary 
to ensure the performance of the particular tasks assigned to the undertakings 
possessed of the exclusive rights 161. 

Given that the activities carried out by the undertakings at stake have a cost 
and should be performed in conditions of economic equilibrium, they may off-
set less profitable sectors against the profitable sectors and apply charges to remu-
nerate that activity 162. In this respect, as noted by the ECJ, it may prove neces-
sary to permit the undertaking entrusted with the task, in the general interest, 
of operating the universal service to offset profitable sectors against less profit-

157 J. Prüfer, C. Schottmuller, Competing with Big Data, cit., 32. 
158 On this point see H. Richter, P.R. Slowinski, The data sharing economy, cit., 21. 
159 On this point see M.S. Giannini, I beni pubblici, cit., 39. See also A. Lucarelli, Note minime, cit., 89. 
160 ECJ, 17 May 2001, C-340/99, TNT Traco, par. 53. 
161 ECJ, 19 May 1993, C-320/91, Corbeau, par. 14. 
162 ECJ, 19 May 1993, C-320/91, Corbeau, par. 17. 
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able sectors 163. In addition, it may be necessary to require suppliers of the service 
at stake (namely, economic operators in downstream markets) not forming part 
of the universal service to contribute to the financing of the universal service so 
enabling the undertaking entrusted with that task to perform it in conditions of 
economic stability 164. 

Moreover, the undertaking responsible for the universal big data service 
must also be required to pay the charges 165, when it operates in a downstream 
market not forming part of that service. It must also ensure that neither all nor 
part of the costs of its service are subsidised by the universal service, lest charges 
for the universal service and, consequently, the potential losses of that service be 
improperly increased 166. 

8. Conclusions 

A comprehensive legal framework on big data should take in due consider-
ation the legal nature of such data, as well as the possible (recte: likely and foresee-
able) negative effects linked to their qualification as a private good in the hands of 
a limited number of (often global digital) undertakings. 

The perspective outlined in this paper shows as only the “public view” of big 
data is able to take into account all the relevant needs of a prospective new legis-
lation in this field. 

Several arguments support such a new approach. 
Firstly, big amount of data should be designed to serve mankind. 
Secondly, big data have social functions, and should be used by governments 

for public policy purposes, such as, inter alia, prevention of corruption, conflicts of 
interest, tax fraud and money laundering, and also to promote competition with-
in the social market economy, as well as to identify and monitoring differences in 
access healthcare and diseases caused (also) by environmental pollution by geo-
graphic area, and – more in general – to increase the well-being of all people. 

Thirdly, deemed as a commons or as a resource having a public relevance, 
big data are instrumental to exercise fundamental rights and freedoms, such as the 
freedom to conduct a business and the freedom to exercise an economic initiative. 

Fourthly, big data can be seen as instrumental resources having an essen-
tial character (i.e., they have a rival nature) also from a competition law point of 

163 ECJ, 19 May 1993, C-320/91, Corbeau, par. 17. 
164 ECJ, 17 May 2001, C-340/99, TNT Traco, par. 55. 
165 ECJ, 17 May 2001, C-340/99, TNT Traco, par. 58. 
166 ECJ, 17 May 2001, C-340/99, TNT Traco, par. 58. On the accounting separation principle see G. 

Tesauro, Diritto dell’Unione europea, Padova, 2012, 823. 
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view, and, if the collector refuses to make them available to other market opera-
tors (i.e., competitors), the EFD may find application. 

Fifthly, big data, deemed as a commons, should be freely accessible to all, 
without any charges, because they are instrumental to the exercise of other funda-
mental freedoms, similarly to data and information held by public administrations. 

Sixthly, in the light of the current legislation, all persons of the multilevel 
legal order have a duty of protection of the good “market” and of the good “com-
petition”, that does not allow using in an egoistic way a factor of the production 
process (such as data and big data), which is essential to attain the objectives set 
out in the Treaties. 

Within such a new approach, private firms should be forced to share their 
big data (which are not otherwise publicly available). However, this option is not 
shared by (private) operators of the market. 

However, among the different regulatory options, a good compromise 
between purely public and purely private solutions is given by the one that applies 
Article 106 of TFEU in regulating big data. Member States, for securing the uni-
versal big data service, confer on the relevant undertakings special or exclusive 
rights. The recipient undertakings (of special or exclusive rights) would be entrust-
ed with a public mandate (for instance, through a universal service) pursuant to 
Article 106 of TFEU, inasmuch as they collect data that do not belong to them. 

To conclude, the clear considerable public dimension of big data makes its 
regulation a priority in the multilevel political agenda, which is called upon to 
counterbalance the power that the market forces (i.e., private operators) has been 
exercising thus far by virtue of a self-legitimation, given the absence of a legisla-
tion in this field. 



Francesco Gaspari - Abstract

The legal nature of big data and the twofold purpose of competition: in search for a new reg-
ulatory approach

The paper undertakes a critical review of the widely accepted thesis which states that big 
data are private goods, that need to be regulated by market solutions only.
This conclusion cannot be considered as acceptable at both theorical and practical lev-
el, and its application can lead to a distortion of competition in the relevant (digital and 
not only) markets.
This paper focuses on the topic of the legal nature of big data, examining the possibility of 
considering those data as public goods or as commons, and underlining the fact that they 
very often are resources instrumental to exercise fundamental rights and freedoms, such 
as the freedom to conduct a business (Article 16 of the Charter of Nice) and the freedom 
to exercise an economic initiative, as regulated in many EU Member States (in Italy by 
Article 41 of the Constitution).  
The reflections of the paper starts from an examination of the case law of both ECJ and 
Italian courts, which states that competition has a twofold purpose: one at individual lev-
el (the freedom to exercise an economic activity), and one at social level (directed towards 
the protection of community interests)
In its conclusions, the paper offers some solutions in order to fill the existing big data reg-
ulatory vacuum.

La natura giuridica dei big data e la duplice finalità della concorrenza: alla ricerca di un 
nuovo approccio regolatorio

Il lavoro sottopone a revisione critica l’orientamento largamente condiviso in dottrina 
e posto a fondamento di iniziative legislative regolatorie multilivello, secondo cui i big 
data avrebbero natura sostanzialmente privata, la cui regolazione deve essere lasciata nelle 
mani degli operatori del mercato. 
Una tale presa di posizione non appare condivisibile sul piano teorico e rischia di determina-
re una distorsione della concorrenza nei mercati rilevanti (a cominciare da quello digitale). 
Lo scritto approfondisce la questione, tuttora aperta, della natura giuridica dei big data, 
con specifico riferimento alle problematiche relative al diritto della concorrenza. In par-
ticolare, del fenomeno dei big data vengono proposte altre chiavi di lettura, finora poco 
o nient’affatto esplorate, come la qualificazione dei big data come beni pubblici o come 
beni comuni, mettendo così in rilievo il loro carattere di risorse strumentali all’esercizio 
di diritti e di libertà fondamentali (come la libertà di iniziativa economica privata ex art. 
41 Cost. e la libertà d’impresa di cui all’art. 16 della Carta di Nizza).  
L’indagine viene condotta muovendo dalla giurisprudenza amministrativa, civile, eurou-
nitaria e, soprattutto, costituzionale, la quale ha più volte affermato che la libertà di con-
correnza tra imprese ha una duplice finalità: individuale e sociale. 
In conclusione, il lavoro prospetta alcune soluzioni sul piano regolatorio – che tengono 
conto della duplice finalità della tutela della concorrenza – per colmare la lacuna norma-
tiva che attualmente contraddistingue la “materia” dei big data. 




