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5. Final considerations. 

1. Introduction

The diversity of contemporary society brings dynamics that can be identi-
fied in information and communication technologies and are capable of raising 
questions about adequate safeguards to protect privacy. Points of convergence 
between market forces and the unity of the person find room for discussion in 
the abstractions of cyberspace.

The question that arises as the focus of the research is: what is the privacy 
ontology? 1 The focus is to highlight the compatibility between the various legis-
lative and doctrinal experiments underway, advocating certain functions and pri-
vacy precepts with the resistance encountered in marketing, political and bureau-
cratic apparatus. 

For this, the first section is responsible for a brief historical analysis. It pass-
es from the tribal period, between 200,000 BC and 6,000 BC, to the contempo-
rary conception assumed by the multiple instruments of privacy coined in 1890. 
The balances brought are premature. There is a limitation of time and space to 
make effective the detailing of the historicity of this institute. One of the crite-
ria of distinction and importance to be highlighted is the proprietary basis of pri-
vacy. It is assumed that, in its origin, privacy is a property, with its justifications 
evidenced throughout the text.

1 The objective of this work is historical and legal. Although the data processing in the current scenar-
io involving the COVID-19 pandemic is well known, it will not be addressed, as it is beyond the proposed 
research problem.
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The second section elaborates a question on the protection of privacy and 
private subject’s life in the surveillance society from the standpoint of social-
ly relevant information and relation, whether public or private, through a new 
generation of laws on the protection of this right. 

In the third and last section, an examination of the characteristics and func-
tions of personality rights is proposed. It is, we intended to question the coher-
ence of the legal formulas adopted in the doctrine and legislation of data protec-
tion. This, moreover, is a compelling consideration given the privacy ontology, 
which as proposed as property.

 On the one hand, the defense of this institute as a personality right is con-
sidered well known and adopted by the Brazilian legislator himself in the Bra-
zilian Civil Code of 2002 in article 11 and in article 21. On the other hand, the 
proposal evidenced in apparent compatibility with its ontological aspects directs 
privacy not only as a right but as an available good within its owner’s existential 
autonomous sphere. 

In the end, it is assumed that, from a certain point of view, advocacy of pri-
vacy as an integral part of personality rights, as well as its reproduction in data 
protection laws and legislative frameworks corresponding to their principles and 
functions tends to make harder their effective protection due to the incompati-
bility between ontology, dogmatic, pragmatic and legal. This reason authorizes 
the insertion of a new resignification of this right. To this end, the bibliograph-
ic research methodology is used to describe the period of the historical develop-
ment of privacy and to describe the characteristics that are attributed to this right 
as a component of personality.

2. Privacy may be an anomaly 2

Privacy, as it stands today, is a relatively new conception, dating from 1890, 
with the essay The Right to Privacy by Warren and Brandeis 3. This direction has 
been shaped by most human beings who have lived throughout history and have 
contributed little by little to building and conceptualizing privacy in their small 
communities. 

2 V. Cerf, Internet Innovator Vinton G. Cerf to Keynote FTC’s Internet of Things, Federal Trade Com-
mission: protecting America’s consumers, 2013. Available in: https://www.ftc.gov/news-events/press-releas-
es/2013/10/internet-innovator-vinton-g-cerf-keynote-ftcs-internet-things.

3 The authors defined privacy as «the right to be alone». S.D. Warren, L.D. Brandeis, The Right to Pri-
vacy, in Harvard Law Review, 1890.
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What stands out is that in 3,000 years of history, privacy has been delegat-
ed to the background. Humans opt for money, prestige or convenience when in 
conflict with privacy or the desire to be alone. 

During the tribal period (between 200,000 BC and 6,000 BC) anthropol-
ogist, Jered Diamond points out that hunter children slept with their parents in 
the same bed or cabin. There was no privacy. Minors witnessed sex from their 
parents. In the Trobriand Islands, Malinowski pointed out that parents did not 
take special precautions to prevent their children from watching them having sex: 
they just scolded the child and asked her to cover her head with a cloth 4.

In ancient times (between 600 BC and 400 BC), the Greeks showed some 
taste for privacy. Unlike in the tribal period, the application of evolved engineer-
ing allowed the people of that time to act upon it to contemplate their desires. 
According to Samantha Burke, Greek geometry made it possible to create houses 
with mathematically minimal exposure to public exposure while maximizing the 
available light in the land in question 5.

In Rome, the bathrooms were public. Alberto Angela points to evidence 
assuming that people talked while relieving themselves in open rooms with sev-
eral bathrooms. 6 This argument gains momentum when the Romans, while pos-
sessing the luxury and economic condition of building houses with internal 
walls, still opted to display their private lives. Also, most Romans chose to live in 
crowded apartments with walls thin enough to hear all the noise. Overt displays 
of wealth at that time to others present in society was a status symbol 7. 

In the middle ages (400 AD-1200 AD), holy practitioners of Christianity 
postulated seclusion inaugurating the modern concept of privacy. The populari-
zation of the biblical concept that morality was not only the result of an evil deed 
but the intention to cause harm, led its most devoted followers to withdraw from 
society and to obsessively focus on fighting their inner demons, freeing them 
from worldly distractions 8. «Just as fish die if they stay too long out of water, so 
the monks who loiter outside their cells or pass their time with men of the world 
lose the intensity of inner peace. So, like a fish going towards the sea, we must 

4 J. Diamond, The World Until Yesterday: What Can We Learn from Traditional Societies?, London, 
2013. 

5 S. Burke, Delos: Investigating the notion of privacy within the ancient Greek house, Thesis submitted for 
the degree of Doctor of Philosophy at the University of Leicester, 2000. Available in: https://leicester.figshare.
com/articles/Delos_Investigating_the_notion_of_privacy_within_the_ancient_Greek_house/10097996.

6 «Think of Ancient Rome as a giant campground». A. Angela, A Day in the Life of Ancient Rome, New 
York, 2016, 236-240.

7 G. Ferestein, Google’s Cerf Says “Privacy May Be An Anomaly”, Historically, He’s Right, Techcrunch, 
2013. Available in: https://techcrunch.com/2013/11/20/googles-cerf-says-privacy-may-be-an-anomaly-histor-
ically-hes-right/.

8 G. Ferestein, op. cit.
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hurry to reach our cell, for fear that if we delay outside, we will lose our interior 
watchfulness» 9.

At that time, there was no Latin or medieval word equivalent to privacy. 
Private meant taking it off. Even, according to Georges Duby, the floor plans of 
buildings at that time showed that humans and animals slept under one roof in 
the same place because there was only one room in the house 10.

At the end of the medieval period and the beginning of the Renaissance peri-
od (1300 AD-1600 AD), the pillars of privacy were created. For historian Peter 
Smith, privacy is the main achievement of this period 11. Early in the thirteenth 
century, the commandments of the Catholic church postulated the obligation of 
mass confessions, reshaping the paradigm of morality for something essentially 
private, displaced from society, causing a significant upheaval in much of Europe.

Subsequently, the technological advance was favorable to the theologi-
cal guidelines present at that historical moment. New technology has allowed 
the spread of ideals quietly and much more cheaply: the Guttenberg printer. 
The individualistic aspect that was previously consecrated by the idealizers and 
thinkers of the time was reinforced and overwhelmed the European population 
through individual reading. Poets, artists, and theologians have had their ideas 
of abandoning worldly distractions set for transforming the individualistic heart 
into a greater relationship with God. Further, until the mid-eighteenth century, 
although public readings were present as a tradition, a silent, reclusive study was 
an elite luxury for many years 12.

Another construction that made possible the elaboration of the concept of 
privacy was the invention of sleeping beds. Twin beds created in modern times 
were seen as one of the most expensive items in residence. It became a place for 
social gatherings, where attendees were invited to rest with the entire family and 
the staff of that residence 13.

This scenario remained until the outbreak and height (1343 AD-1353 AD) 
of the Black Death. The unclean European life without hygienic care has caused 
infectious diseases to destroy large cities and newly populated conglomerates. 
This extreme situation forced the community to profoundly reshape its health 
and hygiene attitudes both at home and in hospitals, where patients often slept 
next to each other 14.

9 D. Keller, Oasis of Wisdom: The Worlds of the Desert Fathers and Mothers, Collegeville, 2005, 51.
10 G. Duby, A History of Private Life: Revelations of the Medieval World (History of Private Life), II, Har-

vard, 1993. 
11 P. Smith, Houses of the Welsh Countryside: A Study in Historical Geography, Hansard, 1975, 234. 
12 G. Ferestein, op. cit. 
13 G. Ferestein, op. cit.
14 G. Ferestein, op. cit.
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Although this scenario led to a change in the sense of privacy, it did not 
mean that more intimate situations such as sex continued in the private sense as 
we understand it today. It was usual for spiritual and logistic reasons to witness 
the consummation of the marriage. «Newlyweds climbed into bed before the eyes 
of family and friends and the next day exhibit the sheets as proof that the mar-
riage had been consummated» 15. 

In this period, there was no such plausible justification for demanding and 
demanding privacy. Although there were separate beds, most houses had only one 
bedroom. According to Sierlo, an Italian architect, the creation of internal walls 
was not intended to guarantee privacy, but to satisfy the desire to warm up, as in 
this scenario in the comment there was only a fireplace in the center of the room 
so that people could circulate it, see each other and have fun telling stories 16. 

The personal and legal conception of privacy began to change in the peri-
od of the Industrial Revolution (1600 AD-1840 AD). Citizens began to demand 
legislative follow-up with the growing social demands directed at the secret. On 
August 20, 1770, John Adams, future president of the United States, expressing 
his support for privacy, wrote the following note: «I am under no moral or oth-
er Obligation… to publish to the World how much my Expenses or my Incomes 
amount to yearly» 17. The desire to maintain the private under the public sphere 
can become evident and date its growth in later centuries. 

In the golden years (1840 AD-1950 AD), privacy came to be understood as 
a distinctly modern product, one of the luxuries of civilization. The concentra-
tion of wealth in the hands of the bourgeoisie served as the basis for the authori-
ties to recognize privacy as a fundamental precept of ownership of human life 18. 
In this sense, this new need for intimacy made the process in which multiple 
factors intervened, from new housing construction techniques to the separation 
between the places in which one lives, and the workplace intervened 19. «What is 

15 G. Duby, op. cit.
16 G. Ferestein, op. cit.
17 G. Ferestein, op. cit.
18 Arendt says: «We owe the full development of home and family life as an interior and private space 

to the extraordinary political sense of the Roman people, who, unlike the Greeks, never sacrificed the private to 
the public, but instead understood that these domains could only subsist in the form of coexistence.

[…] is that the four walls of one’s private property offer the only safe refuge from the ordinary public 
world – not only against everything that occurs in it, but also against its own publicity, against the fact that it 
is seen and heard. An existence lived entirely in public, in the presence of others, becomes, as they say, superfi-
cial. It retains its visibility but loses the quality of coming to light from darker ground, which must remain hid-
den so as not to lose its depth in a very real, non-subjective sense. The only effective way to ensure the darkness 
of what must be hidden from the light of advertising is private property, a privately owned place to hide». H. 
Arendt, A condição humana, Rio de Janeiro, 2010, 72-87. 

19 S. Rodotà, A vida na sociedade da vigilância: a privacidade hoje, Rio de Janeiro, 2008, 26. 
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private as opposed to what is public is no longer identified by a political approach 
to gain strength in the opposition between the social and the intimate» 20. 

For the poor, however, life remained public. Sartre gives a detailed account 
of the streets of Naples demonstrating: «The ground floor of every building con-
tains a host of tiny rooms that open directly onto the street and each of these 
tiny rooms contains a family […] they drag tables and chairs out into the street 
or leave them on the threshold, half outside, half inside […] outside is organi-
cally linked to inside […] yesterday i saw a mother and a father dining outdoors, 
while their baby slept in a crib next to the parents’ bed and an older daughter did 
her homework at another table by the light of a kerosene lantern […] if a woman 
falls ill and stays in bed all day, it’s open knowledge and everyone can see her» 21.

It was then in 1890 that the right to privacy was born as the legal product of 
an intense historical reformulation. The Right to Privacy, seminal essay by War-
ren and Brandeis 22 curiously is based on the protection of private life and private 
life front the invasion of technology to personal information in this sphere.

The precepts of the industrial revolution still rooted in Warren and Brandeis 
can be observed in the first sentence of their text: «That the individual shall have 
full protection in person and in property is a principle as old as the common law 
[…]». 23 Not only the person but also the property comes under the protection of 
privacy. Furthermore, this is an interesting point, since, in the debate or discourse 
of this current law, only its first spectrum (persona) is taken into account 24. 

It turns out that at this historical moment, privacy was not yet characterized as 
a positive norm. It was not until 1903, at the request of US President Grover Cleve-
land, the New York legislature set a penalty of up to $ 1,000 for the use of some-
one’s unauthorized image for commercial purposes. This was not automatically and 
by The Right to Privacy, but because Cleveland married a wife considered beautiful 
by the eyes of the media. Frances Cleveland’s image was carried in numerous televi-
sion commercials, causing the president to put pressure on the legislature 25. 

The complexity and intensity of everyday life demanded a withdrawal of 
the subject from the public world. At least a moment of solitude and intimacy 
has become essential for the individual. This fact is difficult to achieve with mod-

20 M.C. Cachapuz, Intimidade e vida privada no novo código civil brasileiro: uma leitura orientada no dis-
curso jurídico, 2006, 68. 

21 J. P. Sartre in A. Prost; G. Vincent, History of Private Life: Riddles of Identity in Modern Times, 5. 
Cambridge, 1998, 4. 

22 S.D. Warren, L.D. Brandeis, op. cit. 
23 S.D. Warren, L.D. Brandeis, op. cit., 1. 
24 «The American understanding of privacy stems especially from the right to property, imposing lim-

its on the state power to invade, control or dispose of it. However, jurisprudence has developed and today has a 
much more complex meaning than the original». R. Garcia, Os direitos à privacidade e à intimidade: origem, dis-
tinção, dimensões, Revista da Faculdade de Direito do Sul de Minas, 34, 2018, 1, 1-26. 

25 G. Ferestein, op. cit. 
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ern technological inventions that subject its users to situations of extreme visibil-
ity that can make pains and moral distress much greater than those inflicted by 
bodily harm. 

Postcards were one of the first instruments to be used as a reserve for pri-
vacy. The Atlantic Monthly reports spell out: «There is a lady who conducts her 
entire correspondence through this channel. She reveals secrets supposed to be 
the most pro- found, relates misdemeanors and indiscretions with a reckless dis-
regard of the consequences. Her confidence is unbounded in the integrity of post-
men and bell-boys, while the latter may be seen any morning, sitting on the door-
steps of apartment houses, making merry over the post-card correspondence» 26.

Another successful technological-informative creation was the telephone. 
Although the initial value of individual lines was too disproportionate to current 
standards, the existence of shared lines made it possible for neighbors and loved 
ones to use and enjoy this function. «Party lines could destroy relationships … if 
you were dating someone on the party line and got a call from another girl, well, 
the jig was up. Five minutes after you hung up, everybody in the neighborhood 
– including your girlfriend – knew about the call. In fact, there were times when 
the girlfriend butted in and chewed both the caller and the callee out. Watch 
what you say» 27. 

From this period on, it has become clear that the extraordinary effects of 
new technologies and the paradigmatic changes marked by the emergence of pri-
vacy as an essential resource for the organization of being have been highly dis-
proportionate. To aspire to such a right and to see it impassive of exercise with 
such a transformation of scientific and legal institutions puts in check the mate-
rial and immaterial protection of the subject. 

The purpose of this section is to begin the comparison between the histori-
cal and legal aspects of privacy. This set of elements shows how a new frontier of 
this apparent right is being outlined. In its primary aspect, dating back to anti-
quity, privacy was considered to be non-existent. There are no historical accounts 
that place privacy as a natural right. One of the most recent redefinitions of inti-
mate life is that consecrated by the industrial revolution, which characterized it 
as a property, a luxury, an asset available to the bourgeois classes. 

One can notice with this brief history that for more than 3,000 years, priva-
cy was not understood as a right. If this is the global picture to be observed, con-
temporary privacy can be a historical anomaly. Moreover, how important is that? 
This observation tends to favor the concrete normalization of privacy according 
to its ontological aspect. At first, it seems to us that its ontology is focused on the 

26 F.S. Lane, American Privacy: The 400-Year History of Our Most Contested Right, Boston, 2009, 47. 
27 F.S. Lane, op. cit.
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cultural and socio-political aspects of the time when it is exercised. Warren and 
Brandeis only designated it as a right under their spheres being reached. Until 
then, it was regarded as an asset, a property, and this is being shaped. 

Contemporaneously, one lives in a society where heightened surveillance of 
information technologies affects the subject. Thus, privacy is reinforced as a right. 
But what about its nature? If we consider privacy a cultural fruit, is there com-
patibility with this proposition and its exercise? If the meaning is cultural, are the 
unavailability and inalienability of this institute capable, or at least efficient, in 
removing economic obstacles to ensure more extensive protection? The next sec-
tion will give us elements to discuss these questions.

3. Privacy under attack in the surveillance society

Along this line, as much as we assume the ontology of privacy as a cultural 
product, a concept, representative of its capacity to be legally protected, had not 
yet been presented. A seminal elaboration can be verified by Alan Westin, who 
says «privacy is the claim of individuals, groups, or institutions to determine for 
themselves when, how, and to what extent information about them is commu-
nicated to others» 28. 

Some authors differentiate privacy from intimacy. For Nery, «Intimacy is 
considered the most reserved sphere of the individual. There, your personal infor-
mation is safeguarded not to reach the knowledge of others, becoming an invio-
lable field, protected infra and constitutionally, also referring to the image itself 
in front of the mass media» 29.

Privacy, on the other hand, «lies in the legal field, it is human acts external to 
intimacy, reserved by the person or his nature» 30. Thus, «it would be the external-
ization of a part of intimacy to the detriment of a particular group, place, or any 
activity, whether it is interaction or not, as the will of the individual who decides 
to perform it and demonstrate that the scope constitutes his or her own privacy» 31.

For José Afonso da Silva, «the set of information about the individual 
that he can choose to keep under his sole control, or communicate, deciding to 

28 A. Westin, Privacy and Freedom, Nova York, 2015, 12.
29 A. Nery, Considerações sobre os bancos de dados de proteção ao crédito no Brasil, in N. Nery Junior; R. 

Nery, Doutrinas essenciais. Responsabilidade Civil. Direito fundamental à informação. Dever de informar. Infor-
mações cadastrais. Mídia, informação e poder. Internet, São Paulo, 2010.

30 I. Maceira, A proteção do direito à privacidade familiar na internet, Rio de Janeiro, 2015, 64.
31 S.B.S. Divino; L.A.V.C. Siqueira, O Direito Ao Esquecimento Como Tutela Dos Direitos Da Persona-

lidade Na Sociedade Da Informação: Uma Análise Sob A Ótica Do Direito Civil Contemporâneo, Revista Eletrô-
nica Do Curso De Direito Da UFSM, 2017, 12, 218-236, . In: http://dx.doi.org/10.5902/1981369424579.
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whom, when, where and under what conditions, without being legally subject to 
it» would be the ideal concept for privacy» 32 33.

That differentiation is essential. Some observations should be made. First, 
to understand the concept of privacy, we have to understand what the public is. 
In general terms, the public is the one who is available to everyone, which is not 
restricted and can be verified by anyone. One of the basic principles of the demo-
cratic rule of law is the public thing. In this case, there is no ownership of the pro-
perty. The res publica is visible and can manifest itself in various ways, such as the 
principle of transparency, which allows the citizen of a given country to access 
public spending for maintaining the democratic order. In this case, can it be said 
that the private is contained in public? Is the following representation correct?

Figure 1: Private into public

Source: Author (2020)
If we consider it true, we admit that all private life is swallowed up by the 

public sphere. Even if you have a membrane that does not allow the two envi-
ronments to mix, the public sphere contains the private sphere, which does not 
seem right to us. Only that which has relevance for society should be public. The 
development of social policy is achieved through collaboration between individ-
uals who substantially choose what they want or do not want to make public. In 
some cases, it is independent of people's choice whether or not to make some-
thing public, such as state accounts and expenditures. Based on the very demo-
cratic rule of law, it is shielding in some cases can be an interference in that very 
governmental and legal style. In this case, can the private sphere be separated 
from the public sphere, placing them as distinct and opposite? As shown below?

32 J.A. da Silva, Comentário contextual à Constituição, São Paulo, 2008, 100.
33 «For us, although we consider important the differentiation between the terms privacy and intimacy, 

we do not see any impediments in the use of the expression right to privacy to address the right to privacy, after 
all it is inserted in that». M.V.L. Cancelier, O Direito à Privacidade hoje: perspectiva histórica e o cenário brasilei-
ro. Sequência, 2017, 76, 213-239. In: http://dx.doi.org/10.5007/2177-7055.2017v38n76p213. 

Public sphere

Private 
sphere
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Figure 2: Private outside public 

Source: Author (2020)

If we consider the answer as true, we have as a result different environment 
in the same society. In this case, the differentiation is too much, because it cre-
ates two distinct environments in which there is no connection between them. 
Since the construction of human relations is notoriously social – this means that 
although we always want to keep matters to ourselves and protect ourselves from 
certain behaviors, we still suffer external influences – it becomes difficult to sus-
tain this argument. In the first place, privacy takes on the character of objective, 
legal, and political participation. This means that it exists to prevent the public 
from entering the private in a direct and unrestricted way. However, privacy is 
part of the public.

Moreover, it is, in this case, that intimacy assumes relevance. When we talk 
about intimacy, it is linked to the subjective and mental aspects. Intimacy is the 
subject’s desire to keep his secrets within his mind. It refers to a psychological 
condition in which the holder chooses not to say or do something because of his 
mental faculties. On the other hand, privacy has a public form. So much so that 
although notorious people may have their privacy broken under the pretext of 
protecting the public thing, as is the case of possible white-collar crime or cor-
ruption carried out in private environments. In this case, privacy is broken for the 
protection of the common good. Intimacy, however, because it is a psychological 
precept, is almost inviolable. Only in cases where there is mental manipulation 
or the use of devices to verify the argumentative and mental correspondence will 
its extinction occur. Therefore, the private sphere seems to assume a related and 
joint posture with the public sphere, but which keeps the intimacy of its holder 
protected, representing itself better in the following way.

Public 
sphere

Private 
sphere



Brief considerations on Privacy’s ontology 413

Figure 3 – Private between public and intimacy 

However, these considerations are not totally accepted by another authors. 
One of the most objective concepts we find in Rodotà. For the author, privacy is 
understood «as the right to maintain control over one's own information» 34. In 
this sense, there is not only control of what goes out, but also what goes in. More-
over, as much as Rodotà’s formulation is linked to fundamental rights and per-
sonality rights, his position reminds us of a particular property under privacy, «a 
new property right over personal data, which has become an indispensable and 
very important asset. value of the era of direct marketing» 35. This is quite ques-
tionable since, when approached about data commodification, the author denies 
any possibility because it is the result of the subjective sphere of the person. 

The proposal to consider the data 36 as “property” of the interested party 
reveals insufficient protection precisely under the profile of the fundamental right 
to privacy because the possibility of negotiating an economic counterpart pres-
ents itself as the only instrument capable of giving the interested party a real pow-
er of control over the data themselves that could otherwise be collected without 
your consent or even without your knowledge 37.

Here we find perhaps the paradox of the present writing. How to protect 
privacy without considering it available, malleable within the sphere of its holder? 

34 S. Rodotà, op. cit., 92.
35 S. Rodotà, op. cit., 153.
36 This question may arise about the difference between privacy rights and data protection. In principle, 

the divergence between them is terminological. However, we try to delimit the scope of both. While the right 
to privacy is an autonomous institute of the proprietor’s personality, allowing him to control what goes in and 
what goes out of his private sphere through his informational self-determination, data protection can be consi-
dered as a kind of privacy. It can be said that they are two sides to the same coin. The exercise of data protection 
is based not only on informational self-determination but also on privacy, as it is included in this. Although data 
protection is restricted to only one aspect of privacy, if viewed as a whole, it is believed to be complementary. 
From this perspective, it does not seem logical to stipulate a dichotomy and stratify, on the one hand, the right 
to privacy, and on the other, data protection. Ontologically they are unified. However, in order to delimit and 
address didactic aspects, data protection is enshrined as a kind of privacy for the attention and delimitation of 
informational acts that are taken from the proprietor’s private sphere. In contrast, the right to privacy addres-
ses something broader. Restricting itself only to this information collected and processed in the virtual scope.

37 S. Rodotà, op. cit., 154.

Intimacy Public 
sphere

Private 
sphere
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Some studies demonstrate user acceptance of the sale of their data if granted con-
sideration. One of them held at the University of Pennsylvania consisted of the 
following question: «please think about the supermarket you go to most often. 
Let’s say this supermarket says it will give you discounts in exchange for its col-
lecting information about all your grocery purchases. Would you accept the offer 
or not? » 38. Interestingly a percentage of 43% of the people interviewed agreed 
with the practice 39. 

The assumption of multiple functionalities brought by technology is part 
of the unfolding of the various moments of a journey in one’s life. Its dimension 
not only diachronic but also synchronized with the identity of the subject breaks 
down barriers and assumes a continuous interactive position between humans 
and machines. At each moment, the context in which the person constructs his 
path and his significant subjective and objective reference is radically changed. In 
a legal dimension, this is no different 40. 

Especially in the consumerist field, the discussion of consumer protection 
in e-commerce is not relatively new, but not old either. The legislative reference 
in foreign law responsible for the recognition of electronic contracts as legal busi-
ness was given in the Uncitral Model Law on Electronic Commerce, 1997, in its 
arts. 5th and 11th 41. 

Recently, Directive (EU) 2019/770 established legal rules and parameters 
on certain aspects of contracts for the supply of digital content and services. One 
of the essential considerations – perhaps the most important for this article – is 
the impossibility to consider personal data as goods. The law prevents the suppli-
er of a product or service from being remunerated solely with personal data. This 
means that the application of this directive to those services considered to be free, 
where the consumer is given personal data or not, will depend on prior remu-
neration and (monetary) purchase of products or services. If not covered by this 
aspect, the general guidelines of RGPD 2016/679 will apply.

38 J. Turow, M. Henessy, N. Draper, The tradeoff fallacy: how marketers are misrepresenting and opening 
them up to exploitation, in: https://www.asc.upenn.edu/sites/default/files/TradeoffFallacy_1.pdf.

39 Named as trade-off. More in: E. IAB. Consumers Driving the Digital Uptake: The economic value of 
online advertising-based services for consumers, 2010, 7. In: http://www.iabeurope.eu/files/7113/7000/0832/whi-
te_paper_consumers_driving_the_digital_uptake.pdf.

40 S.S. Divino, Reflexiones escépticas, principiológicas y económicas sobre el consentimiento necesario para la 
recolección y tratamiento de datos. Derecho PUCP, 83, 2019, 179-206.

41 «Article 5. Legal recognition of data messages Information shall not be denied legal effect, validity or 
enforceability solely on the grounds that it is in the form of a data message Article 11. Formation and validity of 
contracts (1) In the context of contract formation, unless otherwise agreed by the parties, an offer and the accep-
tance of an offer may be expressed by means of data messages. Where a data message is used in the formation of 
a contract, that contract shall not be denied validity or enforceability on the sole ground that a data message was 
used for that purpose». United Nations, Uncitral Model Law on Electronic Commerce with Guide to Enactment, 
1999. In: http://www.uncitral.org/pdf/english/texts/electcom/05-89450_Ebook.pdf.
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In Brazil, the discussion takes place in the early 2000s, especially with Pro-
fessor Claudia Lima Marques 42. Already at that time, the author envisioned the 
possibility of the existence and expansion of a space brought by the internet 
expressed in electronic and mass communication networks to gain confidence 
and elaborate practicality mechanisms for consumers, as well as reconstruct the 
deconstructed dogmatic contract 43. 

The reflections on this theme are endless. The innovative character of tech-
nology highlights changes in the relationship between the citizen and the con-
sumer market. This standard description of the character of a society succumbed 
to informational criteria denotes a staggering growth in their participation in the 
virtual world. Electronic contracts operate the consumerist experience in the net-
work society. To check what is the role and position of the consumer in elec-
tronic, contractual relations, called e-commerce, it would be a mistake to ana-
lyze them exclusively under the theoretical aspect. Some practical considerations 
should be pointed out as a general character to support the present argument.

Considering the actual experiences and experiments of e-commerce, we 
identified the influence of a plurality of instruments used for effective consumer 
satisfaction. The organization of private structures in the formation of contrac-
tual networks enables access to information and the provision of online services 
through structured and differentiated tools and procedures in new perspectives.

The relevance of e-commerce and, in general, the economic dimension, 
induces the transformation of the Internet into an aseptic place, where the con-
sumer, whether adult or child, can enter as if it were a vast shopping center, a shop-
ping center, without borders, without risking your attention diverted from any-
thing other than consumer activity 44. We are, however, faced with a complicated 
situation: from the moment commercial use transcends all other forms of contrac-
tual use, by its practicality and convenience, the internet format and its very nature 
are profoundly transformed and emerge new demands and proposals to regulate 
this scenario. The supplier of products or services in e-commerce is imperative to 
accept the consumer to collect and process data intended to finalize that consumer-
ist relationship. If the consumer denies it, he will not be able to finalize it 45.

In this same sense, there is the conception of false gratuity in the provision 
of services. The critical point certainly concerns the possibility of an economic 
assessment of consumer privacy. Social networks are examples that use unpaid 
electronic contracts directly to provide networked products and services. It turns 

42 C.L. Marques, Confiança no Comércio Eletrônico e a Proteção do Consumidor: um estudo dos negócios 
jurídicos de consumo no comércio eletrônico, São Paulo, 2004.

43 S. S. Divino, op. cit.
44 S. Rodotà, op. cit., 179.
45 S.S. Divino, op. cit.
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out that there is a particular cost of access to social networks because privacy and 
personal data have economic value to obtain patrimonial advantages. «By the 
way, a 2012 study on the topic found that if social networks were supported by 
users rather than advertisers, Facebook would be the most expensive, costing $ 
5.04 a year or 42 cents a month. Twitter would cost $ 2.29 a year; Linkedin, $ 
1.50 a year; and YouTube, $ 1.17» 46.

When using Facebook services, for example, the person concerned provides 
data on content sharing, sending of messages, communication with other users, 
and may include information present in or about the content. After collecting 
this information, which has already been processed through data initially cap-
tured, Facebook may use it, among other purposes: to send marketing communi-
cations; improve advertising and metering systems by being able to show ads that 
the business deems relevant to the individual, both inside and outside the services 
offered, and measuring the effectiveness and reach of ads and services contain-
ing data on how many people viewed the ads or installed an app after seeing an 
ad; or provide demographic information to help your partners understand your 
audience or customers 47.

There is no way for a service that is truly free, yet worldwide and with 
numerous participants, to achieve this monetary correspondence. The combined 
techniques of information technology factors and the collection and processing 
of personal data enable interactive media to earn revenue from advertising. The 
discipline brought about in terms of services and privacy policy is not merely pro-
tective. The core of the possibilities offered and the increased distinctions in these 
contractual instruments draw indications in two directions 48.

The defense of privacy thus requires an expansion of the ontological insti-
tutional perspective, overcoming its purely subjectivist conception as a seeming-
ly unavailable and ineligible right, as well as its purely proprietary conception. 
There must be and commute a set of disciplines according to the functions for 
which they are intended for the protection of intimacy. There are, however, chal-
lenges to be faced against the contemporary legal conception of privacy.

46 A. Cordeiro, C. Konder, Onerosidade do acesso às redes sociais, Revista de Direito do Consumidor, 2019, 
121, 185-212.

47 Facebook, Política de Dados da Rede Social Facebook. In: www.facebook.com/about/privacy.
48 S.B.S. Divino, A aplicabilidade do Código de Defesa do Consumidor nos contratos eletrônicos de tecno-

logias interativas: o tratamento de dados como modelo de remuneração, Revista de Direito do Consumidor, 2018, 
118, 221-246.
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4. Privacy’s ontology: personality right or property?

When there is the alternation of society with individuals, from the collec-
tive to the singular, the polarities are accentuated and become more perspective 
in the eyes of the frequent participants. To delimit the scheme of the new reality 
from past experiences and analyzes, it is indispensable the conceptual attribution 
for the perception of the context in which the relations between people, between 
individuals and social organizations, are constituted. Based on this, three con-
cepts are essential: personality, personality law, and person. 

Personality refers to «a susceptibility to ownership of legal rights and obli-
gations». 49 The rights attributed to it are «legal faculties whose object are the var-
ious aspects of the subject's person, as well as their extensions and projections» 50. 
The person, in turn, would be the entity endowed with freedom of will, the will 
to meaning, and the meaning of life, capable of exercising what is fit and what is 
assigned to him 51.

It is observed that the differentiation between the above propositions is pat-
ent. We choose to use and discuss only the right meaning of personality to avoid 
an ambiguous course of commitment that allows the reader to identify what is 
intended in the present work. The other terms will not be worked because there 
is no intrinsic relationship with the section under construction. 

Analyzing the concept of personality law, one realizes the importance of 
including certain functions in its scope. If we are in the order of personality and 
subjectivity, such functions and limitations can only be considered legitimate in 
cases of compatibility with the private autonomy of the holder, equally ground-
ed in the free exercise of life. 

This particular intersection shows that the characteristics – as well as the 
functions – of personality rights are the result of an exemplary description. Please 
do not get the fee because of its immeasurable scope and origin. For Schreiber, 
«Its legal functions are different, such as (I) highlighting the different threats that 
each of these attributes may suffer, facilitating the prevention of damage (preven-
tive function); (II) allow, through the development of specific instruments, the 
fullest repair of the lesions that may reach them (reparative function); (III) assist 
in the formulation of proper parameters for the consideration in the hypothesis 
of a collision between the rights of personality itself or between them and other 
fundamental rights (pacifying function); and (IV) stimulate the development of 

49 A. De Cupis, Os Direitos da Personalidade, São Paulo, 2008, 19. 
50 R. França, Direitos da personalidade: coordenadas fundamentais, in Revista dos Tribunais, São Paulo, 

1983, 72, 567, 37. 
51 V. Frankl, La voluntad de sentido, Barcelona, 1994, 16.
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these attributes through public policies and appropriate social initiatives (promo-
tional function)» 52.

The dissertation, through these functions, leads both the legislator and part 
of the jurists to assign characteristics consistent with the human condition of 
such rights. According to Bittar, «these rights are endowed with special characters 
for the effective protection of the human person, since they have, as their object, 
the highest goods of the human person. That is why the legal system cannot allow 
the holder to deprive them, lending them an essential character. Hence, they are, 
at first, non-transferable and indispensable rights, restricted to the person of the 
holder and manifested from birth (Brazilian Civil Code of 2002, article 2). In its 
general and principal characteristics are innate (original) rights, absolute, off-bal-
ance sheet, non-transferable, imprescriptible, unenforceable, lifelong, necessary, 
and opposable erga omnes, as the best doctrine has been based, as article 11 of the 
new Code» 53.

The recognition of privacy as a personality right is considered of great 
importance in Brazilian doctrine. In addition to Schreiber and Bittar, previously 
highlighted, brief research demonstrates the articulation between the postulated 
premise and its empirical relationship 54. 

The sense of privacy in the surveillance society must transcend its dogmat-
ic aspect, relating to the realization of the values of humanity in each society and 
culture in force at the time of its exercise. The violation of this right in the virtual 
network proposed the creation of new legislative mechanisms for the protection, 
reparation, and compensation of the damages resulting from this conduct. A 
common thread required the release of external factors in shaping the privacy and 
personality of the individual. In this scenario, data protection legislation emerged 
with the function of marking the fact that it belongs to a privileged group of rules 
aimed at the extensive regulation of the subjectivity of the holder of this right.

This reality is more complex and progressively affects the whole subjec-
tive tutelage. It explains. In both European Union Regulation 2016/679 and 
Law 13.709/2019, both responsible for establishing a General Data Protection 
Regime, the focus of consent is at the heart of the discussion. Also, Directive 
(EU) 2019/770 prohibits the possibility of considering personal data as com-
modities and remuneration models.

52 A. Schreiber, Direitos Da Personalidade, São Paulo, 2014, 228. 
53 C.A. Bittar, Os direitos da personalidade, São Paulo, 2015, 43.
54 See more in V.R. Nascimento, Direitos fundamentais da personalidade na era da sociedade da informa-

ção: transversalidade da tutela à privacidade, Revista de informação legislativa, 54, 213, 265-288, 2017. In: http://
www12.senado.leg.br/ril/edicoes/54/213/ril_v54_n213_p265. E. Sartori, Privacidade e dados pessoais a proteção 
contratual da personalidade do consumidor na internet. Revista de Direito Civil Contemporâneo - RDCC: Journal 
of Contemporary Private Law, 2016, 9, 49-10.
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Firstly, the conceptual aspect of this term must be delimited, but such a task 
is not easy. It is assumed that a subject of law has the autonomy to decide and 
choose about aspects of his life. The exercise of this discernment as a unique tool 
develops self-determination as the capacity to practice or not to perform a par-
ticular act placed upon it. Mainly, in the legal field, the application of consent 
occurs as a constitutive element of the business sphere.

The psychic externalization of this consent, this will, this desire, this belief 
in accomplishing something, and this intentional phenomenon is what is intend-
ed to constitute a contract. A subject X only sells a movable or immovable prop-
erty because he intends to do so. From rational criteria plus discernment, the sub-
ject develops a mental exercise capacity to choose what he wants for his life. This 
aspect is even extended to rights considered very personal, such as the economic 
realization of the image right. A renowned subject who intends, desires, intends 
the economic exercise of his image, whether through the psychological external-
ization of his will in the practical aspect that may or may not be registered in a 
contractual instrument. Therefore, consent is considered a master key and an 
indispensable element in the constitution of legal business. No one at first can be 
a party to a contract they do not want.

The content of the contractual clauses must be compatible with the psycho-
logical guidelines pursued by the contractor, under penalty of violation of their 
autonomy and objective good faith. Thus, consent acquires a critical emphasis on 
the exercise of the holder as a person. Its achievement as the highest good is in the 
satisfaction and realization of the good objectified by its consent, abstracted from 
its discernment and rational criteria. Roughly, therefore, consent is than the exter-
nalization of the intentionality of the individual through speech acts for the exer-
cise and practice of an act that he or she aims at. Accordingly, consent for data 
processing will only be granted if the holder understands and intends to do so 55.

The article 7 of the Brazilian GDPR 56 states some alternative hypotheses 
in which data processing would be legitimate. It is understood that at this time 
that as the legislature used the disjunctive conjunction or at the end of item IX 
if configured any of the hypotheses present in the other items would be allowed 
the processing of data, regardless of whether or not consent. See, in a hermeneu-
tic reading, if the legislature decided to fully apply consent in the other hypothe-
ses prescribed in the normative in question, would have created points in item I, 
instead of making other items. Alternatively, rather, included such a requirement 
in the caput of the article. Besides, it used the disjunctive conjunction or, at the 

55 S.S. Divino, op. cit.
56 Brasil, Lei. 13.709, De 14 De Agosto De 2018. In: http://www.planalto.gov.br/ccivil_03/_ato2015-

2018/2018/lei/L13709.htm.
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time when it could have limited the hypothesis to the making of the first. For this 
reason, even if there is no consent of the holder if any of the hypotheses present 
in items II to X is configured, the processing of data will be legitimate, provided 
that the other legislative principles are respected 57.

As a rule, the legislation takes a protective stance and lists two situations 
in which it is possible to process these data. The first requires, specifically and 
prominently, the consent of the data subject to carry out the processing of data, 
provided that the purpose is delimited (article 11, caput, I, RGPD). The second 
(article 11, II, a-g, RGPD) does not require consent, but will only be in excep-
tional cases. All these situations are exhaustive enumerations and do not allow 
broad interpretation. Any other situation not listed here or the consent of the 
holder is absent or unverifiable will prevent the action of the treatment agent.

Admittedly, some strategies oppose such logic and legal, organization-
al structures as contemporary electronic, contractual molds. These, considered 
clickwrap or point-and-click, make it difficult to analyze more precisely the 
requirements designated above. However, the structuring force of the new tech-
nologies and their synergy with the legislation should be such as to facilitate this, 
such as the creation of specific contractual models for the optional transfer of per-
sonal data by the holder when using a particular service. What should be borne in 
mind, first of all, is that the design of consent as the locus of data processing out-
lines some, mainly principled, tendencies, which have not been forgotten by law. 
First, they were listed in a specific role.

The problem is what to do to get this consent collected. Current electron-
ic, contractual models do not favor this practice. The mere attitude of clicking on 
a dialog and accepting the Terms of Service and Privacy Policy is not something 
that can assert by granting consent. Reading this type of contract, because it con-
tains many technical traits, impairs the understanding of laypeople. This when 
they do the reading. Most of the time, according to the early authors, 74% of 
people ignore such terms and policies 58.

With these considerations, one returns to the ontological and proper dyna-
mics of private life. Technological incompatibility with data protection laws and 
also with social development under intense surveillance precludes effective pro-
tection of this right under the terms intended by its holder. Privacy and perso-
nal data today have a high economic value capable of limiting or excluding other 
forms of legal protection under the virtual dimension. 

57 S.S. Divino, op. cit. 
58 J. Obar; A. Oeldorf-Hirsch, The biggest lie on the Internet: ignoring the privacy policies and 

terms of service policies of social networking services, Information, Communication & Society, 2018, DOI: 
10.1080/1369118X.2018.1486870; A. Mcdonald; L. Cranor, The Cost of Reading Privacy Policies. I/S: A Journal 
of Law and Policy for the Information Society, 2008, 4, 3, 543-568, .



Brief considerations on Privacy’s ontology 421

This more complex reality progressively affects the whole social organiza-
tion. It must be taken into account when setting the new parameters for rights 
and social organization, to directly interfere with this dimension and guarantee 
the freedom of the subject. A reframing of privacy becomes necessary to favor its 
development as controllable within the intimate sphere of its holder. 

Initial incidents already highlight reformulated dimensions for the reinter-
pretation of this right. The first of these is called decisional «[…] It is the kind 
of protection that is given to the individual’s way of life, including their choic-
es, their tastes, their projects, their characteristics». The second, informational, 
derived from Solove, «means that privacy should be looked at from particular 
contexts, not just as abstract». Finally, the third dimension, called spatial, «[…] 
returns to that which is the most traditional dimension of privacy of all, that orig-
inal dimension, from which every privacy issue has developed. It is the privacy 
of the home, the privacy of a room in the house, of a certain physical place» 59. 

Although the description of the last decision is questionable, given that the 
development of privacy between walls was only after the industrial revolution, 
the central idea is for a proposal to reformulate privacy to meet contemporary 
legitimate interests, i.e., your protection. 

What is proposed at this moment is to place the problem of the defense of 
privacy in a dimension in which it is precisely the information and communi-
cation technologies that allow its defense and its exercise? Your ontology is tak-
en into account. Initially, we say that because it is a cultural fruit, the privatis-
tic aspect is shaped by social customs. In the contemporary surveillance society, 
privacy is nothing more than an economic resource used for the development of 
large companies. Moreover, how does the titular subject stand in front of this?

Although the General Data Regulation was recently promulgated, in the 
European Union, there was Directive 95/46/EC of the European Parliament and 
of the Council of 24 October 1995 on the protection of individuals concerning 
the processing of personal data and the free movement of such data. This, howev-
er, did not prevent the flagship Cambridge Analytica Case, 60 although Regulation 
679/2016 has plenty of textual content in common with its repealed standard. 

What is expected from this reasoning is that the market and society will not 
be hindered by the imposition of the necessary consent to the collection and pro-

59 E. Peixoto, M. Ehrhardt Jr., Breves Notas sobre a Ressignificação da Privacidade. Revista Brasileira de 
Direito Civil - RBDCIVIL, 16, 2018, 35-56.

60 H. Davies, Ted Crus using firm that harvested data on millions of unwitting Facebook users. The Guard-
ian. In: https://www.theguardian.com/us-news/2015/dec/11/senator-ted-cruz-president-campaign-facebook-us-
er-data. S. Ghosh, The power players behind Cambridge Analytica have set up a mysterious new data company. Busi-
ness Insider. In: https://www.businessinsider.sg/cambridge-analytica-executives-and-mercer-family-launch-emer-
data-2018-3.
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cessing of personal data, as well as by the impossibility of entrenching a kind of 
social profile of the technologies, in the sense of the necessary creation of risks for 
the private sphere. This means that programs will be used in a network for the 
continuous contemporary practice of privacy violation. In the first place, because 
the laws find, as a rule, territorial limits for their effective application. The Inter-
net, on the other hand, is something transcendental of sovereign borders. On the 
other hand, it is impossible, from an economic point of view, to collect any net-
worked consent in order to implement the contract that is being drafted effec-
tively. 

One proposal to remedy this situation is to use the differentiation we ini-
tially made between the public sphere, the private sphere, and intimacy. Person-
al data are fragments belonging to the private sphere of its holder. This is due to 
their public destination, which ranges from medical surveys to electoral arrange-
ments, as in the case of Cambridge Analytica. Personal data cannot be consid-
ered as part of the intimacy precisely because of their immaterial – but econom-
ical – participation in the world. They could only be components of intimacy if 
they were exclusively immaterial and subjective, impassive of objective informa-
tional delimitation, which does not occur. Data processing is capable of extract-
ing the information and patterns needed to achieve particular objectives. Even 
if their analysis is extracted from a work of art, for example, which is too subjec-
tive, the patterns tend to be as objective as possible in order to produce efficient 
results, as is the case with The Next Rembrandt. Therefore, as there is enormous 
participation of this personal data in the legal, political, and economic scenario, 
its content is intersected between intimacy and the public sphere, being charac-
terized as an object of privacy.

It happens that their protection, as provided, for example, in the general 
guidelines of the EU, tend to consider only their subjective aspect and refuse to see 
how personal data shape the economy. Delimiting the sphere of protection and 
allocating it to user consent seems an excellent idea in theory, but in practice, it is 
incredibly ineffective. This is because the systems of contractual modality adopt-
ed in electronic contracts do not allow the choice of adherence to certain claus-
es of that contract. This means that there is only the possibility of hiring or not 
through the assignment of personal data. Therefore, as long as the regulation is not 
directed at the contractual environment, the protection of personal data will not 
be carried out effectively. This means that contemporary legislation must leave the 
voluntary aspect as something secondary and regulate the contractual instrument 
since it will be it that governs the relationship that is established at that moment.

This, however, does not only affect virtual relations, although it focuses 
mainly on them. It is postulated that the characteristics of unavailability, inac-
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cessibility, and inalienability cease and allow the holder of privacy to earn gains 
and profits proportional to those that the company responsible for the violation 
of their privacy (lato sensu – also covering data collection and treatment). It can 
be seen that, according to the ontology of privacy, directed to a culturally mold-
ed element, the legal development ignored the historical development and started 
from the premises of Warren and Brandeis as if it were a presumption and imme-
diate result of society. 

The view of this right as an asset seems to be more viable than just an inel-
igible, unassailable, unavailable, and inalienable personality right. What is pri-
vate has its double function: 1) to meet the individual interests of its holder and 
2) as far as possible meet public expectations. As the world economy is directed 
towards personal data, one cannot deny the strong public influence on this insti-
tute. Treating it as a personality right and defending its inalienability would only 
hinder its protection. An important observation must be made. At the moment, 
we are not reducing privacy to data protection. Personal data is part of privacy, 
but not all of it. This means that if we follow the characteristics attributed to per-
sonality rights, in essence, privacy, it becomes impossible to make any disposition 
of these data since they are considered extensions of this right. In the same sense, 
for a possible solution to this problem, it is proposed that privacy be considered 
as immaterial property. Immaterial by its physical impossibility of contact. If 
we think of the material goods of a private character, all of them are results and 
extensions of the personality right. Both the copyright and the right to the image 
are derived that assumes an economic position when chosen by its holder. How-
ever, their attribution is much more linked to the subjective aspect, where the 
agent does not seem to have the possibility of detaching them from his person. 
One does not visualize, for example, a person detaching himself from his image 
or his honor. Nevertheless, we can visualize a person highlighting his or her pri-
vacy to earn a certain amount. 

An important observation is that I am not classifying privacy as intangible 
public property, such as cultural heritage. On the contrary, it is a private intan-
gible property available from the private to the public according to their inter-
est. What we have at the moment is the suppression of personal will by social 
and economic factors that use people's privacy without their proper consent to 
earn. Furthermore, this is mainly due to the collection and processing of data. It 
is for this reason that the legislative direction should not be directed towards the 
consent of the individual, but towards the contractual instrument to be used in 
the contractual relationship. Thus, it is possible for the data owner to participate 
actively in the economy and, if he or she wishes, to gain monetary advantages 
from the assignment of his or her valuable data. 
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Thus, the imposition on every one of the characteristics of personality rights 
for privacy seems to be detached from its historical context. It is necessary to ana-
lyze its features as property and, first of all, to allow free disposition to its holder. 
It would not be fairer, and also addressing distributive justice, for the individual 
to participate in the economic aspect of something that is already exclusively his 
or her own. In difficult times, despite the undeniable legislative delays and the 
planning of legal systems to promote such protection. 

5. Final considerations

Putting into discussion the current system of personality law that covers pri-
vacy, it was necessary to reflect on the role that both are revealed before institu-
tional subjects. The market and political aspects use this modified social circuit to 
earn an income and establish particular rules between the former and the holders 
of the right to privacy. 

In this conception, norms, and legislation directed to the protection of inti-
mate life emerge. Even though codes of ethics and good conduct direct the inter-
ested categories, in this case, the holders of rights, the established rules tend to 
discipline an utopian relationship. In the contractual elaboration phase, as seen, 
the reference on the collection of consent, if elaborated in the manner drafted in 
the rule, tends to impugn and impede electronic hiring. Moreover, from a cer-
tain point of view, there are territorial limits that must be observed for the correct 
jurisdictional application of a particular country. 

From this perspective, the first section was responsible for demonstrating 
the ontology of privacy. In its historical aspect, privacy was characterized as prop-
erty. Its essence, thus directed, should be used as a mold for future legal and 
socioeconomic constructions, a fact that cannot be detected. 

In the second section, it was evidenced, under an empirical analysis, that the 
legislative, normative, and legal precepts currently advocated by the legal com-
munity are incompatible with the very personal characteristics attributed to this 
right. According to a survey conducted and pointed out by Turow, Henessy, and 
Draper, people would commute personal data in discounts at supermarkets. This 
means that the tendency to alienate this asset, or at least the temporary assign-
ment carried out under the economic approach, is already practical and accepted 
before the community that holds this right.

What was intended by the finding in the second section was the demonstra-
tion of the existence of a reformulation or resignification of privacy in the infor-
mational context. Advocating it as a personality right would only hinder its full 
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exercise and protection. On the one hand, it prevents its holders from being able 
to freely assign it or dispose of it in the consumer market, if they so wish. On the 
other hand, data protection laws seem to become an ineffective utopia because 
if the precepts listed there are followed, all market economic contracting tend to 
stop for the collection of the subject's consent. 

Thus, a solution to this problem, in contrast with a new protective trend, 
is claimed to be that privacy is seen not only as a personality right but also as an 
available asset component of the person's existential autonomous sphere. What 
is private is only of interest to the one who holds the secrecy. If its holder wants 
to make it available, the State can do nothing to prevent such conduct. Further-
more, if this can be done free of charge, why not in an expensive manner, in order 
to allow proportional or fractional gains to the holders who exercise it? This must 
be taken into account. 

Considering the current experiences in a framework of democratic balance, 
we know the central role of the Internet. Its growth is significant for all areas of 
science, including law. It would be a mistake to extract from this scenario the sur-
vival of a movement that cannot be based solely on its legal roots. Electronic rela-
tions have given rise to a paradigm that, so far, even in the presence of revolution-
ary innovations, there has been a complex legal and social reorganization. In this 
sense, we are walking a few steps, but in the wrong direction. 
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Brief considerations on the ontology of privacy

The aim of this article is to answer the following research problem: what is the ontolo-
gy of privacy? Two theories will be analysed: the first postulates privacy as a personality 
right. In this regard, its transmissibility, waiver and the voluntary limitation of its exer-
cise are prohibited in the Brazilian system. On the other hand, the second theory presup-
poses privacy as property. These aspects will be analysed by checking contemporary legal 
precepts linked to the characteristics of personality rights and data protection legislation, 
as well as their compatibility with ontological, historical and cultural aspects. To this end, 
the first section addresses a brief but detailed development of the origin of privacy from 
a sociological and historical perspective. The second section discusses the fundamental 
premises addressed in the first and their suitability for the legal precepts attributed to per-
sonality rights. Finally, it verifies whether the identifying elements of a personality right 
are incompatible and unverifiable with regard to the ontology of privacy since it is consti-
tuted and shaped according to the cultural and social precepts in force at the time of its 
exercise. The bibliographical research method will be used.

Brevi considerazioni sull’ontologia della privacy

Questo articolo intende rispondere alla seguente domanda: cos'è l'ontologia della priva-
cy? Saranno analizzate due teorie sull’argomento: la prima identifica la privacy come di-
ritto della personalità. È proprio per questo che la trasmissibilità, la rinuncia e la limita-
zione volontaria della privacy sono proibite nel sistema brasiliano. La seconda teoria, in-
vece, considera la privacy come proprietà. Questi due aspetti saranno analizzati verifican-
do i precetti giuridici contemporanei legati alle caratteristiche dei diritti della personalità 
ed alla legislazione sulla protezione dei dati, nonché la loro compatibilità con profili on-
tologici, storici e culturali. A tal fine, la prima sezione affronta una breve ma dettagliata 
ricostruzione dell'origine della privacy da un punto di vista sociologico e storico. La se-
conda sezione sviluppa le premesse fondamentali individuate nella prima e la loro com-
patibilità con i precetti giuridici attribuiti ai diritti della personalità. Conclusivamente, si 
rileva come gli elementi identificativi di un diritto della personalità siano incompatibili 
e non verificabili rispetto all'ontologia della privacy costituita e modellata secondo i pre-
cetti culturali e sociali in vigore al momento del suo esercizio. Si utilizzerà il metodo del-
la ricerca bibliografica.


