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1. The non-profit world at the dawn of the 2016 reform 

Prior to the 2016 reform, the term non-profit entity was generally used to 
indicate all those private organizations that operate according to criteria that are 
substantially different from those that govern commercial companies, or from 
those of the institutions that act according to the proper rules of the State and in 
general of public bodies. 

The legislator of ’42 had regulated, in Book I of the Civil Code, with log-
ical continuity compared to the rules on natural persons, private legal entities, 
that are, recognized and unrecognized associations, foundations and committees, 
dedicating a few synthetic rules to them. Instead, one owes to the intervention of 
special legislation the creation of a series of specific figures of non-profit organi-
zations, governed in a special way from the point of view of taxation 1, but with-
out a move towards the outlining of an overview of the sector, which was expe-

1 The Italian legislator has dealt with the non-profit world by issuing, mainly from the 1990s onwards, 
a series of special laws with which it introduced specific figures of entities. The special legislation has been copi-
ous; in particular, the following were issued: law of 11 August 1991 n. 266 on volunteering, law of 8 Novem-
ber 1991 n. 381 on social cooperatives, law of 30 July 1990 n. 218 on banking foundations, legislative decree 
June 29th 1996 n. 367 on musical foundations, legislative decree 4 December 1997 n. 460 on the ONLUS, 
law of 7 December 2000 n. 383 on social promotion associations, and legislative decree 24 March 2006 n. 155 
on social enterprise.
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riencing a remarkable expansion, and assuming increasingly larger dimensions in 
the economy of the country 2.

This progressive operational space that over the years the non-profit sec-
tor has conquered in the management of people’s needs has been attributed to 
the circumstance that it offers a solution to the well-known problem of consum-
er information asymmetries, in all cases in which the consumer is not able to ful-
ly evaluate the quality of the service offered by the company. In these terms, the 
non-profit sector appears to the consumer as the safest solution – even at the cost 
of having to endure inefficiencies. In other words, a close relationship between 
the development of non-profit and contract failure has been highlighted 3.

However, this expansion of the non-profit sector in the management of 
public interest activities was not followed by its simultaneous regulation in leg-
islative terms.

For a long time, therefore, a reform of the third sector was hoped for, giv-
en that the apparatus of its rules and principles was considered inadequate and 
unsuitable to support such a growing development 4. On the one hand, there 
were the few rules contained in Book I of the Civil Code in which the legislator 
of ‘42 had clearly contrasted non-profit entities with for-profit entities regulated 
in Book V; on the other there were the single and particular special disciplines.

In legal terms, therefore, the third sector discipline appeared completely dis-
organized before 2016, lacking a set framework and general organizing principles 
that would enable a unified systematic reconstruction.

The lack of a textual definition of the sector was then the cause of the use of 
different terminologies, such as non-profit sector or third sector 5, to designate in 
a generic way this sector of activity that was conceptually identified as everything 

2 For preliminary information on the more specifically economic reasons of the expansion of the 
non-profit sector, see: M. Lori, E. Pavolini, Organizational changes and the corporate role of Third Sector orga-
nizations, in Social Policies, 2016, 41 and following pages, where it is highlighted that the policies of relations 
between the State and the so-called private service providers have been oriented over the years towards the 
objective of progressively “publicizing” the non-profit sector, through the transfer of functions by means of total 
or partial delegation from public to intermediate social bodies.

3 In this regard, see: M. Ambrosini, The roots of altruism. Social bases and organizational peculiarities of 
the subjects of the Third Sector, in Sociology and Social Policies, 2000, 18.

4 The question of the reform of the third sector is rather dated, for all: Aa.Vv., Foundations and associ-
ations. proposals for a reform of the first book of the civil code, Rimini, 1995; M. Buquicchio, The foundations in 
the current economic and juridical structure of the “third sector”, in Riv. not., 2013, 1041 and following pages. 

5 On the question of the legal definition of the third sector, see: L. Gori, The system of sources in third 
sector law, in www.osservatoriodellefonti.it, 2018, 4 and following pages. For a comment on the definition of the 
Third Sector given in proxy law 106/2016 with respect to the one subsequently implemented in the TSC, see: 
F. Pacini, The Third Sector Code, in Non-Profit, 2017, 3, 20; P. Consorti, The new legal definition of the Third 
sector, ivi, 47 and following pages.
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that was not pertaining to the first sector, that is, the public sector, or the market, 
that is, the second sector 6.

However, despite its conceptual placement as a residual sector of our eco-
nomic structure, the numbers of this sector were gradually becoming more and 
more significant and their participatory dimension in the decisions concerning 
welfare management was increasingly accredited by the institutions 7.

For the legislator, therefore, the task arose of proceeding with a systemat-
ic review of the sector with the aim of providing it with its own principles and 
instruments capable of effectuating that role that the same Constitution, through 
the principle of social pluralism, and also after the 2001 reform, with the princi-
ple of horizontal subsidiarity, attributed to it.

Specifically, the reform of Title V of the 2001 Constitution has definitively 
sanctioned the primary role of private initiative in satisfying the so-called social and 
civil rights, the definition of whose minimum levels is left to the ordinary legislator.

From the combined provisions of art. 118 with art. 117 of the Constitution 
this central role of private initiative emerges in ensuring the satisfaction of civil 
and social rights recognized to each citizen in implementation of constitutional 
principles; many of these rights coincide precisely with the sectors of activity in 
which non-profit organizations traditionally operate, such as: the right to educa-
tion (Article 34 of the Constitution), the right to health (Article 32 of the Consti-
tution), the right to social security (Article 38, paragraph 2 of the Constitution), 
and the right to social assistance (Article 38 of the Constitution)  8.

With regard to the principle of subsidiarity, a distinction is made between 
vertical and horizontal subsidiarity. 

6 It has been reported, however, that this “negative” definition is unsatisfactory: G. Moro, Against non 
profit, Rome-Bari, 2014, 17.

7 The figures of the last Istat survey on the Third Sector of 2015 show the following numbers: 336.275 
non-profit institutions (up 10% compared to 2011), 5.5 million volunteers, a revenue of 64 billion euros repre-
senting 3,4% of GDP. Furthermore, the non-profit sector is the only one that has recently recorded an increase 
in employment with 789 thousand employees (up 15% on 2011), in sharp contrast with what is happening in 
the other sectors, as follows: M. Lori, E. Pavolini, Organizational changes, cit, 59.

8 In fact, there are many sectors of activity in which non-profit organizations operate, ranging from the 
enhancement of the artistic and cultural heritage, to the protection of the environment, to assistance in gen-
eral and to health, charity, scientific research, the care of sick or handicapped or marginalized people; in other 
words, it is a sort of specification of the principle of solidarity. In any case, it is necessary to consider that also 
in the activity of the entities a central role is always to be attributed to all the constitutional principles. On the 
subject, for all: P. Perlingieri, The system and its values. Civil law problems, Naples, 2006, 502 and following 
pages. As regards, instead, the European Union, the Treaties do not contemplate a specific competence in mat-
ters of non-profit organizations, which would therefore remain a matter entrusted to national states; see: ECJ, 
14/9/2006, C-386/04. In any case, the initiatives of the individual Member States must respect the fundamen-
tal principles of the Union, namely that of non-discrimination, that of the protection of competition and in any 
case the distinctive feature of non-profit organizations must be that of non-distribution constraint. 
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The first occurs when the relationship is established between public subjects 
(Municipalities, Regions, National State, European Union), and serves to indi-
cate first of all the distribution of command powers among these towards the 
community.

Secondly, it concerns the distribution of the tasks of providing services and 
benefits which indirectly entail the exercise of powers towards the community, 
having to be financed with taxes and therefore affecting the tax burden.

We speak of horizontal subsidiarity to indicate, instead, the relationships 
between the public and the private. In this case we are not in the presence of 
powers of command, but of the distribution – between private entities, on the 
one hand, and the public authorities, on the other – of the tasks of providing ser-
vices and benefits, having to establish whether they belong to one or the other. 
It follows that, once the attribution of them to private entities is established, this 
choice is preferential, in the sense that public intervention is admitted only if it 
is possible to prove that the private entity is not available, or fails in its activity to 
reach optimal or better results than those that would have been achieved through 
the exercise of public power 9.

The role of public intervention in these sectors, in implementation of the 
principle of horizontal subsidiarity, is essentially residual: it is legitimate to inter-
vene directly in the event that no private entity is available to operate, or if the 
private offer is revealed to be unsuitable.

The transposition of the principle of horizontal subsidiarity into our system 
has unquestionably represented a new challenge for non-profit organizations 10, 
for which a broad horizon has been opened: their initiative has taken priority over 

9 For further information on the meaning of this distinction, see: A. D’Atena, Between autonomy and 
neocentralism. Towards a new season of Italian regionalism? Turin, 2016, 233 and following pages. The principle 
of subsidiarity has been implemented by the legislator who, however, has never defined it, while art. 5, para-
graph 2, of the Treaty that instituted the European Community of 25 March 1957 establishes that: «in sectors 
that are not of its exclusive competence the Community intervenes, according to the principle of subsidiarity, 
only if and to the extent that the objectives of the action envisaged cannot be sufficiently achieved by the Mem-
ber States and can therefore, owing to the size or effects of the action in question, be better achieved at Commu-
nity level». The prevailing doctrine holds that the essential aspects of the principle of subsidiarity should derive 
from this provision, namely: the attribution of a power or duty to at least two subjects, the existence of a scale 
of priorities in the intervention of these two subjects, the existence of a privileged direction in the relationship, 
understood in the sense that one always goes from the inferior element to the superior one and if the power 
returns to the first of the subjects, this displacement must be justified. For all: G.U. Rescigno, Principle of hor-
izontal subsidiarity and social rights, in Dir. Pubbl., 2002, 10 and following pages. On the question of whether 
the principle of horizontal subsidiarity is a substantive (in the sense that it is not specified to whom the type of 
action considered is) or procedural criterion, see: G.U. Rescigno, Principle of horizontal subsidiarity and social 
rights, cit., 14 and following pages. For an overview of the implications of the principle of horizontal subsidiar-
ity to the different areas of private law, see: M. Nuzzo, The principle of subsidiarity in private law, Turin, 2014.

10 On the subject, see also: V. Tondi Della Mura, Third Sector Reform, in Non-Profit, 2017, 3, 47 and 
following pages.
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that of the public hand, to which therefore is reserved a role of substitution and 
organization of the private intervention.

Before 2016, therefore, a scenario had emerged in which the legislator 
took on a central role, which, through its expected intervention, was to equip 
non-profit organizations with tools suited to the new tasks, moving away from 
the supplementation of the public welfare service to its substitution, requiring 
appropriate, but above all, targeted structural adjustments.

2. The proxy law of June 6, 2016 n. 106 and the procedural process of the 
reform 

Finally, in June 2016 the proxy law n. 106, in which a precise procedure 
for the implementation of the reform of the Third Sector, was outlined with the 
provision of more decrees to be adopted within the term of 12 months from its 
entry into force.

In accordance with art. 8 of the proxy law 106/2016 the first decree was 
issued, that is, n. 40 of April 3, 2017 11, which established Mandatory Civil Ser-
vice with tasks of unarmed and non-violent defence of the homeland, education, 
peace between peoples and promotion of the fundamental values   of the Repub-
lic. It is aimed at young people between the ages of 18 and 28 who can carry out 
this activity for periods not exceeding 1 year with a recruitment procedure that 
must take place through public announcements.

Next was legislative decree n. 111 of July 3, 2017, which revised the insti-
tution of 5 per thousand of personal income tax 12 and introduced more obliga-
tions regarding information and transparency against the beneficiaries of the con-
tribution.

This decree is intended to affect the general mechanism of the function of 5 
per thousand. Among the innovations, one regards the acceleration of payments 
to beneficiaries of the amounts assigned to them by taxpayers, which currently 
takes place within the 4 months of the second year following the tax return.

Another novelty concerns the transparency of the reporting procedures for 
the beneficiary bodies of 5 per thousand so that the tax payers can be aware of 

11 Legislative Decree 40/2017 was then amended by Legislative Decree 13 April 2018 n. 43.
12 The 5 per thousand mechanism in force in Italy means that each taxpayer can choose to allocate the 5 

per thousand share of his personal income tax (IRPEF) to one of the non-profit entities included in special lists 
kept in public administrations. The destination is carried out by signing in one of the special boxes that appear 
on the declaration forms (Single Model PF, Model 730, or a specific form attached to the CUD Model for tax-
payers who are exempt from the obligation to present the declaration). Only one choice is allowed per tax year. 
In addition to the signature, the taxpayer must also indicate in the box the tax code of the beneficiary institution.
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how the organizations use the sums they have ceded. Article 8 provides for the 
obligation to draw up a specific financial statement and an illustrative report to 
be drawn up within one year of receipt of the sums; the statement and the report 
must be sent within a month to the donor administration. In addition, organiza-
tions must publish the amounts received and the specific financial statement on 
their website; the violation of this obligation involves the pecuniary sanction of 
25% of the contribution received.

Moreover, the supplying administrations will have to publish the lists of the 
beneficiaries and the link to the statement published on the site of each institu-
tion; sanctions are also envisaged for administrations in the event of violation of 
the publication obligation within the set deadlines.

There are six administrations: Ministry of Employment and Social Policy 
(for volunteering), MIUR (for scientific research and the university), Ministry of 
Health (for health research), Ministry of the Interior (for the social activities of 
Municipalities), Presidency of the Council of Ministers (for amateur sports asso-
ciations) and MIBACT (for activities of protection, promotion and enhance-
ment of cultural and landscape assets).

It is forbidden to use the amounts of the 5 per thousand to cover the adver-
tising costs incurred for awareness campaigns on the function of the 5 per thou-
sand itself.

It is also established that the decree of the President of the Council of Mini-
sters must then establish the methods and terms for access to the distribution of 
the 5 per thousand, the terms and conditions both for the formation, updating 
and publication of the list of the registered entities, as well as for the publication 
of the annual lists of the admitted bodies. In addition, the minimum amount 
payable and the methods for distributing the choices not expressed by the contri-
butors will be established.

With legislative decree n. 112 of July 3, 2017 13, the regulation of the social 
enterprise 14 was then revised with the aim of giving new impetus to an institute 
that had not taken off due to the absence of tax incentives, and to clearly separa-
te the productive non-profit from the “traditional” one, which continues to carry 
out non-prevalent commercial activities. The social enterprises are Third Sector 
Entities as established in the Third Sector Code, and are therefore also subject to 
the regulation contained in the aforementioned code where it has not been wai-
ved and insofar as compatible. 

13 Legislative Decree 112/2017 was then amended by Legislative Decree 20 July 2018 n. 95.
14 The social enterprise was introduced in the legal system with Legislative Decree 155/2006; it is a pri-

vate organization (also attributable to one of those governed by Book V of the Civil Code) which exercises, in 
a stable manner and as a principle undertaking, an economic activity of social utility.
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The qualification of social enterprise can be assumed by all private bodies; 
therefore, both the institutions of Book I of the Civil Code (associations, founda-
tions and committees) and companies (of people, capitals, cooperatives) of Book 
V of the Civil Code can qualify as social enterprises, provided that they mainly 
carry out an entrepreneurial activity, in sectors of activity deemed to be of par-
ticular general interest, adopting methods of responsible and transparent man-
agement. The main activity is considered to be the activity for which the relative 
revenues are at least 70% of total revenues, according to criteria to be established 
with the MEF decree in agreement with the Ministry of Labour.

On the other hand, social enterprises cannot be single-member companies 
with a natural person as the single shareholder, public administrations and insti-
tutions whose statutes also indirectly limit the supply of goods and services to 
members or associates, or banking foundations. However, social cooperatives and 
their consortia are social enterprises by right.

Article 2 of the decree lists the business activities of general interest, main-
taining the structure of decree n. 155/2006, expanding them with respect to the 
original ones 15 and coordinating them with the list contained in the Third Sec-
tor Code 16. In fact, with the exception of micro-credit activities reserved only for 
social enterprises, the remaining sectors are common to all third sector entities.

Considered of general interest, independently of the object, is the business 
activity in which disadvantaged or disabled workers are employed to an extent 
not less than 30% of the workers employed.

The novelty introduced by Legislative Decree 112/2017 consists in updat-
ing and expanding the concept of the disadvantaged subject which now includes, 
among others, the foreign citizen, to whom refugee status has been recognized, 
and homeless persons.

In the business register advertising has constitutive effect; this form of adver-
tising must be coordinated with that provided by the Third Sector Code which 
consists, as we shall see, in the registration in the Single National Register of the 
Third Sector.

Another novelty, particularly significant with respect to the previous leg-
islation, is the compatibility of a controlled distribution of dividends with the 
non-profit principle. In fact, it is now possible that the status of a social enterprise 
may provide for the allocation of less than 50% of the profits and operating sur-
pluses to a free increase in the subscribed capital paid by the shareholders (if con-

15 Article 2 of Legislative Decree of 24 March 2006 n. 155 contains the original list of the sectors of 
activity of general interest. They are: social assistance, health care, social and health care, education, education 
and training, environmental and ecosystem protection, enhancement of cultural heritage, social tourism, uni-
versity and post-university training, and instrumental services for social enterprises. 

16 The Third Sector Code contains this list in art. 5 on which below.
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stituted as a company) within the limits of annual change in the ISTAT indexes, 
or the distribution of profits (not exceeding the maximum interest of the postal 
saving certificates, increased by two and a half points) or free disbursements in 
favour of third sector entities other than social enterprises.

The last decree issued in implementation of the delegation was Legislative 
Decree No. 117 of July 3, 2017, with which the Third Sector Code 17was intro-
duced in our system, thus completing the preordained legislative process.

3. The conceptual category of «Third Sector Entity»

The issuing of the Third Sector Code – TSC – constitutes the heart of the 
reform, divided into two strands that are complementary to each other; these are 
represented, on the one hand, by the subjective definition of the Third Sector Entity 
– TSE – and by the reorganization of those relating to the specific figures of entities 
present in the legal system, and on the other by the revision of the tax legislation 18.

Regarding the first profile, art. 4 of Title I of the TSC introduces the defi-
nition of TSE, or the entities set up «for the pursuit, without profit, of civic, soli-

17 The TSC clarifies, in art. 1, paragraph 1, that the purpose of the reorganization of the legislation in 
force on third sector entities takes place on the basis of a series of constitutional provisions, in particular articles 
2,3,4,9,18 and 118, 4th paragraph, in the light of which, therefore, the activity of the interpreter must be orient-
ed. It should also be noted that the TSC was then partially amended by Legislative Decree 3 August 2018 n. 105.

18 In broad terms, Title X from articles 79 to 89 of Legislative Decree 117/2017 constitutes the second 
fundamental sector of the reform and concerns the revision of the tax legislation applicable to TSEs. Chapter 
III of Title X concerns the accounting obligations to which, based on the provisions of art. 87, the TSEs are 
now subject. These are charges and obligations currently required by the ONLUSs which must be examined in 
parallel with articles 13, 14 and 15 on the subject, respectively, of the financial statements, the social report and 
mandatory corporate books. In relation to the overall activity carried out, all non-commercial TSEs are required 
to draw up the chronological and systematic accounting records designed to express, in a complete and analyt-
ical manner, the transactions entered into during the management period, and adequately represent in a spe-
cific document, to be drawn up within six months of the closure of the annual financial year, the equity, eco-
nomic and financial situation of the entity, giving appropriate separate representation of assets other than those 
of general interest. To fulfil this obligation of chronological and systematic writing, it is possible to prepare the 
daybook and the inventory book. The accounting obligation is generalized and also concerns institutional activ-
ity; failure to comply with them leads to the loss of tax benefits. For smaller TSEs, or when the proceeds in a 
year were less than 50,000 euros, there is the possibility of keeping, in place of systematic entries, the econom-
ic statement of the total revenues and expenses governed by art. 13, paragraph 2, of the TSC. The provision 
of these income thresholds was dictated by the fundamental motivation of not wanting to burden the smaller 
entities with obligations that could be onerous. On the other hand, it is foreseen that even minor organizations 
will probably have the advantage of assuming these obligations on a voluntary basis. The reform is on the whole 
structured to provide the non-profit sector with rules based on the transparency and circulation of information 
regarding the activity, so that being transparent and efficient in administrative terms will become a strength to 
attract private donations and public contributions that, in fact, will be conveyed there where resources are best 
spent. In other words, the most virtuous institutions will have more chances to receive funds for their activity. 
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darity and social utility aims through the carrying out of one or more activities of 
general interest, registered in the Single National Register of the Third Sector» 19.

An activity of general interest has been defined in art. 5, through a list of 26 
categories that must be exercised by the TSEs exclusively or principally. Howe-
ver, this list is not “closed” since, in paragraph 2, it is envisaged that by Decree of 
the President of the Council of Ministers it may be updated 20.

Pursuant to art. 4, paragraph 2 of the TSC, the following have been textual-
ly excluded from the category of TSE: public administrations, trade unions, poli-
tical formations and associations, professional associations and representatives of 
economic categories, employer associations, and bodies subject to management 
and coordination or regulated by the aforementioned bodies 21.

In this regard, the doctrine has been able to highlight that the TSC, in its 
defining system, does not refer “only” to the lack of a profit-making purpose 
that, therefore, can no longer be considered a circumstance sufficient to qualify 
as an TSE 22. It is also necessary that the entity is also constituted for the pursuit 
of aims – civic, solidarity and social utility – through «the performance of activ-
ities of general interest». 

With regard to the aims of solidarity, these have been understood as an altru-
istic impetus, as a search for the good of others in the perspective of achieving the 
full development of the human person ex art. 3, paragraph 2 of the Constitution. 
With regards to the civic purposes, it was considered that they could concern the 
active and conscious participation of people in social and collective life; while the 
identification of social utility purposes was considered more difficult 23.

This is certainly a more complex assessment than the one traditionally car-
ried out by the governmental authority on the occasion of the recognition of the 

19 For some considerations on this definition: L. Gori, The system of sources, cit., 7. 
20 In this regard, the opinion of the Council of State on the draft legislative decree establishing the Third 

Sector Code, n. 01405/2017, given in the meeting of 31st May 2017, highlighted that the proxy law cannot 
provide that the administrative authority can issue rules intended to affect private autonomy without giving “a 
minimum of guidance”, since in this way a field would be invaded that the Constitution reserves to the exclu-
sive competence of the laws or of the acts having the force of law. In this case, the provision circumscribes dis-
cretion simply by referring «to civic, solidarity and social utility purposes».

21 Banking foundations are excluded from the scope of application of the TSC. It has been pointed 
out that this exclusion was determined by a more terminological type of prevention, with reference to the term 
“banking”, which from a careful examination of the phenomenon of concrete activity carried out by banking 
foundations would have instead suggested inclusion in the TSE category. In this sense: G. Ponzanelli, Entities 
of the third sector: a first comment, in Aa.Vv., The reform of the Code Third sector and the taxation of indirect dona-
tions, in the Notebooks of the Italian Notary Foundation, 2017, 2, 15. Paragraph 3 of art. 4 includes, in the new 
TSE category, civilly recognized religious bodies, although in the presence of certain conditions.

22 Thus: G. Ponzanelli, Entities of the Third Sector, cit., 16.
23 In this sense: L. Gori, E. Rossi, The delegated law n. 106 of 2016 reform of the third sector, in www.

osservatoriosullefonti.it, 2016, 2, 6.



Marina Romano396

juridical person pursuant to Presidential Decree 361/2000, which focused on 
verifying the absence of profit and the lawfulness of purpose 24.

However, the absence of profit continues to be a central requirement; in 
fact, after defining the category of TSE in the terms set out above, the TSC 
emphasizes the principle of prohibiting the distribution, even indirectly, of prof-
its and operating surpluses, funds and reserves, to the founders, associates, work-
ers and collaborators, directors and other members of the corporate bodies. In 
the event of the dissolution of the institution or its extinction, the assets will be 
transferred to other TSEs, or, in their absence, to the Italian Social Foundation, 
subject to the opinion of the Regional Office of the Single National Register of 
the Third Sector.

The TSEs must prepare the financial statement which may take the form 
of a cash report if the revenues, income, returns or revenues are less than € 
220,000.00. If, on the other hand, returns and revenues exceed one million 
euros, the TSE must prepare the «social» statement.

Another significant novelty of the reform was the establishment of the Sin-
gle National Register of the Third Sector 25 with the aim of overcoming the frag-
mentation of the various registers of legal persons held in the Prefectures, as well 
as harmonizing and simplifying the procedure for acquiring legal personality.

The Register, established at the Ministry of Labour and Social Policies, will 
be divided into sections corresponding to the nature of the entity; will be man-
aged by the Regions, but with a national platform; and will be telematic and 
accessible to all, precisely in order to guarantee the maximum transparency on 
the composition and activity of the TSE.

Registration in the register is mandatory for the TSEs which, failing this, 
will not acquire this qualification. If the TSE is then constituted in the legal form 
of an association or foundation and is in possession of the new minimum capital 
requirements of 15.00.00 for associations and 30.00.00 for foundations, it can 
acquire legal personality with consequent limitation of the responsibility for the 
obligations assumed only with the endowment assets.

The TSC also contains some provisions on the subject of transparency, 
issued for the purpose of protecting third parties, the creditors of the entities and 
the associates themselves. In particular, art. 13 of the TSC provides for the obli-
gation to provide a financial statement, and art. 14, paragraph 2, of the TSC pro-

24 Presidential Decree 361/2000 regulates the procedure for the recognition of private juridical persons, 
which results in the acquisition of the perfect patrimonial autonomy of the assets of the entity with respect to 
the individual assets of its associates.

25 For a first look at the Single Register of the Third Sector: E. Vivaldi, The Single Register of the Third 
Sector, in Non-Profit, 2017, 3, 145 and following pages.
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vides for the obligation to publish on its website the emoluments and fees paid to 
members of the corporate bodies, managers and associates.

Also provided for, in art. 15 of the TSC, is the obligation to keep certain 
company books, and in art. 17 of the TSC, the register of non-occasional vol-
unteers.

Finally, the protection of third parties, creditors and associates extends to 
the command that the patrimony remains congruous even during the life of the 
entity. It is in fact provided that if the minimum assets are reduced by more than 
a third as a result of losses, the administrative body, and in the event of inaction, 
the control body, where present, must «without delay» convene the assembly for 
the adoption of the consequent measures if it is an association; for a foundation, 
instead, it is necessary to proceed with the reconstruction of the minimum patri-
mony, or its transformation or dissolution. 

4. Typical TSEs and the «other» TSEs 

With the TSC, the legislator has first of all operated a sort of configuration 
of some non-profit entities that were introduced in the legal system with special 
legislation also in function of a coordination with the new fiscal legislation.

Before the entry into force of the reform, the reference framework for 
non-profit sector was mainly attributable to legislative decree 460/1997 estab-
lishing the ONLUS. All the institutions whose statutes and constitutive acts were 
adequate for the provisions listed in the aforementioned decree had this qualifica-
tion. The ONLUSs enjoyed very large tax concessions on income taxes, on VAT 
and indirect taxes.

Following the entry into force of the reform, the ONLUS will cease to exist 
as the legislator has ordered the repeal of legislative decree 460/1997. Transient-
ly, and until the entry into force of the Single National Register of the Third Sec-
tor, the previous provisions relating to the effects deriving from the registration 
of entities in the register of ONLUSs will continue to apply.

Regarding voluntary organizations, to be identified specifically with the 
acronym of ODV, with the reform the legislator abrogated the Law of 11 August 
1991 n. 266 which established them and dictated a new regulation pursuant to 
articles 32-34 of the TSC.

In particular, art. 32 identifies the characteristics, or the presence of a min-
imum number of subjects for the constitution, which is established in seven nat-
ural persons or three voluntary organizations, and the carrying out of an orga-
nized activity on the prevalent work of the volunteers associated with them. Arti-
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cle 33 attributes to the ODVs the possibility of employing autonomous workers 
or employees in the activity; in any case, the number of workers employed cannot 
exceed 50% of the number of volunteers. Only the reimbursement of actual and 
documented expenses, and the free nature of the positions of the members of the 
corporate bodies, as expressly established by art. 34, paragraph 2.

Also for the social promotion associations, these denominated with the 
acronym of APS, Law n. 383 of 7 December 2000, which established them, was 
abrogated and the new rules were laid down in articles 35 and 36 of the TSC. 
Currently, the APS must also have a minimum number of 7 natural persons or 
three social promotion associations and an activity organized on the prevailing 
work of their volunteers. Article 35, in the second paragraph, also provides for 
the exclusion of the APS status for private clubs and for all associations that pro-
vide for limitations in relation to the admission of new members and the right to 
transfer, for any reason, the membership fee or that make a connection, in any 
form, of the social participation to the ownership of shares or equity interests.

Article 36 also provides for the APS the possibility to make use of self-em-
ployed workers and employees only when this is necessary for carrying out the 
activity, and in any case the number of workers employed may not exceed 50% 
of the volunteers or 5% of the number of associates.

Articles 37 to 39 of the TSC govern philanthropic bodies. They can take the 
legal form of a recognized association or foundation in order to provide money, 
goods or services in support of disadvantaged categories or activities of general 
interest. The resources of these institutions consist of public or private contribu-
tions, donations, bequests, patrimonial income and fundraising activities. Partic-
ularly important are the deeds of incorporation of these bodies, which must con-
tain precise indications regarding the criteria for collecting funds and their con-
sequent allocation.

With the TSC the legislator has also regulated new figures of entities such 
as the association networks. They are governed by art. 41 of the TSC which qual-
ifies them as those TSEs that associate at least 100 entities or at least 20 foun-
dations whose legal or operational offices are present in at least 5 autonomous 
regions or provinces.

They are assigned the tasks of coordinating, protecting, representing, pro-
moting or supporting the TSEs associated with them, in order to support their 
activity and increase their representativeness in the institutions. 

A specific category of association networks are the larger national associa-
tion networks; these are associative networks that have at least 500 entities or 100 
foundations, or they are associations formed by at least 100 thousand members. 
The associative networks are assigned tasks of promoting partnerships or memo-
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randa of understanding with public administrations, or with private subjects. It 
is also envisaged that the functioning of these association networks, with regard 
to the internal organization, composition and functioning of the corporate bod-
ies, must respect the criteria of democracy, equal opportunities and equality of 
all the associates.

The TSE category is, moreover, an “open” category given the reference to 
art. 4, 1st paragraph of the TSC to «other» private bodies which would there-
fore be all the entities that, in possession of the requisites required, register in the 
Single National Register of the Third Sector. The legislator would therefore have 
operated within the TSE category a sort of differentiation between typical TSEs, 
of which it has dictated the regulations, and «other» TSEs, as a residual category.

5. The current regulatory framework of non-profit organizations 

The attention on the part of the doctrine on the methods of implemen-
tation of the long-awaited reform of the third sector has been extensive, and 
numerous comments have been made on the work of the Government 26.

First of all, it should be noted that it constitutes the first attempt to “posi-
tively” define the phenomenon of the third sector to which a broad potential for 
economic development and dynamism has long been attributed and which was 
in need of a confluence towards shared paths.

Moreover, as a whole, its structure confirms the trend towards the hybrid-
ization 27 of legal persons, which has progressively established itself with special 
legislation since the 1990s, and by virtue of which, with respect to the possible 
socio-economic contents, legal forms can no longer be considered clearly separat-
ed and differentiated in rigidly profit or non-profit models 28. This principle is in 

26 For a first analysis: L. Gori, The system of sources, cit.; A. Mazzullo, The new third sector code, Turin, 
2017; Aa.Vv., The reform of the Code Third sector and the taxation of indirect donations, cit.; M. Novarino, G. 
Marocchi, The reform of the third sector to the test of the implementation decrees, in Welfare today, 2017, 4; L. Boni, 
Third Sector Code: a missed opportunity?, in www.dirittoegiustizia.it, 2017; E. Rossi, L. Gori, The reform of the 
Third sector: between freedom, public administration and benefits, in Non Profit, 2017, 3, 7 and following pages; 
F. Pacini, The installation of the Third Sector Code, cit., 17 and following pages.; M.V. De Giorgi, Authority and 
freedom in the reform of the Third sector, in Non-Profit, 2017, 3, 63 and following pages.

27 Moreover, this would appear to be balanced in the TSC system by a substantial control system. In 
this regard, see: A. Propersi, The hybridization of legislation and behavior in profit and non-profit companies, in 
Non-Profit, 2017, 3, 99 and following pages. For a comment on the control system in the TSC: E. Rossi, The 
puzzle of controls on Third Sector entities, in Non Profit, 2017, 3, 271 and following pages.

28 The question has been widely treated by the doctrine since the end of the 1960s: A. Zoppini, Founda-
tions. From typicality to the typologies, Naples, 1995, 22 and following pages; V. Scalisi, Foundations: A) the foun-
dation contract. The distinction between associations and foundations and the abuse of legal personality, in Cases and 
issues of Private Law directed by M. Bessone, 454 and following pages; S. Cerrato, Juridical origami: the failure 
of the foundations, in Giur. it., 2016, 1, 128 and following pages.
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fact now accepted in the TSC by art. 6, which admits the possibility that the TSE 
carries out different activities, in a secondary and instrumental position, from the 
institutional one of general interest that must be included in one of the categori-
es listed in the art. 5.

As regards the relationship with the rules contained in the Civil Code, one 
of the objectives announced in the proxy law n. 106 of 2016 with regard to the 
revision of the Civil Code regulation, which had to provide both a simplification 
of the procedure to obtain recognition of the legal personality, and the inclusion 
of rules aimed at achieving greater transparency with regard to the internal orga-
nization, assets, and the administrative and activity bodies of the entities regulat-
ed in Book I of the Civil Code.

In terms of the procedure for the acquisition of legal personality, with the 
issuing of the TSC the decision was taken to go beyond the various administra-
tive guidelines operating at the regional level and also to remedy the distorting 
hypotheses of fraudulent use of the benefit of the limitation of liability.

On the other hand, it should be noted that the new procedure for the acqui-
sition of legal personality, dictated for the TSE, will have to coexist with the “tra-
ditional” procedure governed by Presidential Decree 361/2000, already men-
tioned, which remains in force and which must be followed by non-profit orga-
nizations, not TSEs, that want to acquire legal personality.

This certainly constitutes a critical aspect of the reform, since despite the 
fact that one of its primary objectives was the simplification of the procedures 
and the transparency of all that concerns the institutions that operate in this field, 
alongside constituting the Single National Register of the Third Sector, registers 
of legal persons, kept at the individual prefectures or regional offices, will contin-
ue to exist as per art. 3 of Presidential Decree 361/2000.

More specifically, with respect to the relationship between the TSEs and the 
entities governed by Book I of the Civil Code, it must be emphasized that with 
the TSC the Government has, within the general category of non-profit organi-
zations, delimited a subset – the TSE – which carry out «a non-profit activity of 
general interest, for civic, solidarity and social utility purposes» which must be 
included in the Single Register of the Third Sector.

Thus a relationship of sorts was established between the TSEs and the 
non-profit entities governed by Book I of the Civil Code of the type: the TSEs 
that are established in the form of recognized associations, unrecognized associa-
tions, or foundations will “also” be subject to the rules of the Civil Code which, 
instead, remain the only normative reference for those non-profit entities that 
have not attained the qualification of TSE, given that they lack of the required 
requisites.
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In this respect, the relationship between the TSC and the Civil Code does 
not seem, therefore, to be the one that is properly established between general 
discipline and special discipline. This relationship, based on art. 3, paragraph 2, 
of the TSC is now structured in the sense that the rules of the Civil Code apply to 
the TSEs «inasmuch as they are compatible» and therefore, at the level of applica-
tion, it will be possible to make recourse to the rules of the Civil Code only in the 
case of gaps 29. Furthermore, the relationship between the Civil Code and TSC 
should in turn be coordinated with another relationship to which art. 3, para-
graph 1 of the TSC makes reference, establishing that the rules of the TSC will 
also apply to the third sector bodies for which the legislator has dictated a partic-
ular regulation and that would seem to envisage a sort of hierarchy between spe-
cial regulations.

In these terms, the Government has certainly disregarded the indications of 
the proxy law since, despite what is established in art. 1, paragraph 2, the oppor-
tunity was lost to reform even the meagre rules of Book I of the Civil Code and 
bring them back into an organic and complete system designed to regulate the 
entire non-profit sector in which, however, the Civil Code should have retained 
its primary role 30. The entire system of the rules of Book I of the Italian Civil 
Code was not affected by the reform, except for the inclusion of art. 42bis on the 
subject of transformations, mergers and scissions, with which the general prin-
ciple of the transformability of the entities that was expressed by the legislator 
on the occasion of the reform of company law in 2003 was also incorporated for 
non-profit entities.

In conclusion, with the reform just launched, the path of specialization 
was undertaken by the legislator in the category, so far very general, of non-prof-
it organizations, even if, from the regulatory standpoint, only a partially positive 
value can be attributed to the reform. The Italian legislator, in fact, precisely in 
its systematic choice to focus only on those non-profit entities that can assume 
the status of TSE, pursuant to articles 4 and 5 of the TSC, has left out a signif-
icant portion of the non-profit world, that is, those entities that, while carrying 
out non-profit activities, do not have the requisites required by art. 4 of the TSC, 
including amateur sports associations.

The first institutions will continue to apply only the meagre regulation of 
the Civil Code, with all the gaps and limitations reported, while amateur sports 
associations will remain outside the TSE category if they decide not to abandon 
their own favourable regime dictated by Law 398/1991. 

29 On the subject, see: G. Ponzanelli, The reform of the Third Sector Code, cit., 17. More recently: L. 
Gori, The system of sources, cit., 15.

30 For the implications of this choice on the constitutional level, please refer to the considerations of L. 
Gori, The system of sources, cit., 19.
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Non-profit organizations following third sector reform in Italy

Il legislatore italiano, con legge delega n. 106 del 6 giugno 2016, ha dato finalmente av-
vio alla riforma del mondo del non profit allo scopo di dotare questo settore di adeguati 
strumenti in base al principio di sussidiarietà orizzontale. 
Il quadro normativo di riferimento su cui si è innestata la riforma era costituito, da una 
parte, dalle poche e scarne norme contenute nel Libro I del c.c. in cui il legislatore del ’42 
aveva contrapposto in modo netto gli enti non profit a quelli profit disciplinati nel Libro 
V, dall’altra vi erano le singole e peculiari discipline speciali che erano state emanate da-
gli anni ’90 in poi. 
La l. delega 106/2016 ha previsto l’emanazione di più decreti entro il termine di 12 mesi 
dalla sua entrata in vigore, tra i quali il d.lgs. n. 117 del 3 luglio 2017 che ha introdotto 
nel nostro ordinamento la nuova figura di Ente del Terzo Settore.

Non-profit organisations in the light of third-sector reform in Italy

The Italian legislator, with proxy law no. 106 of 6 June 2016, finally started the reform of 
the non-profit world in order to provide this sector with adequate instruments in keeping 
with the principle of horizontal subsidiarity. 
On the one hand, the regulatory framework of reference on which the reform was grafted 
was made up of the few and meagre regulations contained in Book I of the Civil Code, 
in which the legislator of 1942 clearly opposed non-profit entities to the for-profit enti-
ties regulated in Book V, while on the other hand there were the individual and peculiar 
special regulations that were issued from the 1990s onwards. 
Law 106/2016 foresaw the issue of several decrees within 12 months of its coming into 
force, including Legislative Decree no. 117 of 3 July 2017, which introduced the new fig-
ure of the Third Sector Entity to our system.


